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I.  Introduction

There are nearly 200 million international migrants in the world, 3% of the world’s population.  Eighty percent of migrants are economically active in their host countries. Of international migrants, 2.5 to 4 million cross international borders without authorization each year.  Unauthorized immigration, the smuggling and trafficking of people, and the protection of the rights of migrant workers are primary political and policy problems for almost every country in the hemisphere, including those that are primarily receiving nations such as the US, Argentina, Belize, Canada, Chile Costa Rica, Panama, and Uruguay, and for those countries that both send and receive migrant workers, such as Brazil, Mexico and Venezuela.

As many countries in the hemisphere address migration policy, the question of protection of workers’ rights is often not part of the debate.  Countries are more apt to focus on issues of border security, employer sanctions and criminalization of immigration as ways to address their migration issues.  This approach ignores the human rights of the migrants themselves, as well as a powerful tool to reduce employer incentives to hire and exploit migrant workers.

Recently, the Inter-American Court of Human Rights issued an advisory opinion (Opinión Consultiva 18) on the treatment of unauthorized migrant workers and their labor rights. OC-18 provides that as a matter of compliance with the anti-discrimination provisions of various Inter-American treaties, countries must protect the rights of all migrant workers. Implementation of the Court’s opinion must, as a legal matter, be part of OAS member states’ migration policy discussions.  Further, as a practical matter, making sure that migrant workers’ labor rights are protected – no matter when or how a worker came to a country – ensures that unscrupulous employers will find no advantage in hiring and abusing undocumented workers.  As such, this element can form a potent part of a country’s migration policy.

This submission looks at good and bad practices – both on the part of the government and the judicial system as well as on the part of different non-governmental organizations – and is based largely on experiences in the United States.  We conclude that the principle of equality and non-discrimination must be at the core of any strategy aimed at improving conditions for migrants, both in the host country and the sending countries. We invite the working group, and civil society in other countries, to collaborate on a hemispheric-wide analysis of current practices and best practices, in order to promote OC-18 and a credible, humane immigration labor policy, in the hemisphere.

II. Principle of equality and non-discrimination as applied to migrants

in the Inter-American Human Rights System

A.
Inter-American Court’s Advisory Opinion on the Legal Status and Rights of Undocumented Migrants

In September of 2003, the Inter-American Court issued Advisory Opinion OC-18 on the Rights of Undocumented Migrants,
/  in which it held international principles of human rights prohibit discrimination on the basis of immigration status, using the term “discrimination” to refer to “any exclusion, restriction or privilege that is not objective and reasonable, and which adversely affects human rights.”
/ 

The Court’s decision made clear that countries have the right to decide under what conditions foreigners may enter its borders, but once a worker enters into an employment relationship, “the migrant acquires rights as a worker, which must be recognized and guaranteed, irrespective of his regular or irregular status in the State of employment.”
/  It then outlined the different labor rights which it said were fundamental and must be respected by member countries.
/

OC-18 provides an important precedent that may help counteract restrictions on the rights of migrant workers to protection under human rights law, and has been recognized in the observations and recommendations of the annual report from the Inter-American Court, approved by the OAS General Assembly on June 8, 2004.
/  Recently, the Human Rights Commission of the High Commission on Human Rights at the United Nations recognized the decision in its resolution 2005/47.
/  

B.
GOOD PRACTICES VIS-À-VIS MIGRANTS IN AND IRREGULAR STATUS
1.
Confidentiality and (non) Cooperation Policies of Administrative Enforcement Agencies

Worker advocates in the US believe that the only way to adequately enforce labor rights of all workers is to establish a clear “firewall” between labor enforcement and immigration enforcement; that is, to make it clear that a workers’ immigration status is never a subject of questioning in a labor dispute.  In an attempt to ensure that “firewall” is in place, they have developed a number of tools within the court and administrative systems.  In general, the policies represent a step forward in protecting migrant workers’ access to remedies for violation of labor rights.  However, many of the policies are discretionary or weak, and to be truly meaningful, a specific policy that governs the rights of all workers in all situations should be developed.  Otherwise, the existence of this protection will depend in large part on the geographic location in which the worker worked, and the specific law that was violated. 

Federal agencies in the United States specifically have recognized that the failure to ensure equal access to labor law enforcement for undocumented migrants has a detrimental impact on all workers, nationals and migrants alike.  As such, the following agencies have instituted policies that offer some limited protection to undocumented migrants who make complaints or whose employers threaten to turn them in to immigration authorities if they complain.

Department of Homeland Security (formerly Immigration and Naturalization Service).  Since the late 1990’s U.S. immigration authorities have had a policy which gives some protection to workers when an employer threatens to turn them into immigration personnel, thought that protection is somewhat discretionary.

A Special Agents Field Manual for the agency says that when the agency receives information concerning the employment of undocumented or unauthorized aliens, officials must "consider" whether the information is being provided to interfere with employees’ rights to organize or enforce other workplace rights, or whether the information is being provided to retaliate against employees to vindicate those rights.
  If immigration authorities determine that the information may have been provided in order to interfere with employees' rights, "no action should be taken on this information without the review of District Counsel and approval of the Assistant District Director for Investigations or an Assistant Chief Patrol."  SAFM 33.14(h).  Unfortunately, because this policy grants discretion to the immigration authorities, it is viewed by many advocates as an unreliable protection.  

2. Agency Commitment to Enforcement of Labor Laws for all Workers.
In 1998, the US Department of Labor (DOL) entered into a Memorandum of Understanding (MOU) with the INS (Immigration and Naturalization Service, which is now the Department of Homeland Security, or DHS) establishing that the labor agency will not report the undocumented status of workers if discovered during an investigation triggered by a complaint made by an employee when there is a labor dispute, nor will it inquire into a worker’s immigration status while conducting a complaint-driven investigation.
  Included among the MOU’s stated goals are: 

· reduce economic incentives for the employment of unauthorized workers and the consequential adverse effects on job opportunities, wages and working conditions of authorized U.S. workers by increasing employers’ compliance with minimum labor standards;

· avoid the further victimization of unauthorized workers employed in the U.S. by employers which may seek to abuse the enforcement powers of the signatory agencies to intimidate or punish these workers; and, 

· promote employment opportunities for legal authorized U.S. workers and improvements in their wages, benefits, and working conditions.

The principal federal law that protects workers’ rights to be paid is the Fair Labor Standards Act (FLSA).  FLSA protects most workers’ rights to a minimum wage (currently set at a very low $5.15 per hour), and to overtime pay of one and one half times the regular rate of pay for hours worked over 40 in one week.  Following the Supreme Court’s decision in Hoffman Plastic Compounds, Inc. v. NLRB (discussed below), DOL has stated that it will fully and vigorously enforce the FLSA without regard to whether an employee is documented or undocumented.”
 Like the federal laws, most state labor and employment laws contain no provision that distinguishes between documented and undocumented workers.
 

The Equal Employment Opportunities Commission (EEOC), which enforces a number of anti-discrimination laws in the United States, has a similar policy of enforcing the law on behalf of all persons who suffer workplace discrimination.

3. Protections From Disclosure of Immigration Status in Formal Legal Proceedings

In the United States, when formal legal claims are filed in court, both parties are allowed to ask a broad range of questions, and ask for a broad range of documents, from the other party in a process called “discovery.”  The subject matter of discovery covers anything relevant to a claim or defense, or anything that might become relevant.  Attorneys representing employers in claims brought by migrants are increasingly using the discovery process to inquire into a plaintiff’s immigration status, ostensibly to obtain information that is allegedly relevant to the damages claimed.  These measures clearly serve to intimidate the plaintiff into dropping the charges altogether, due to fear of retaliation and potential immigration consequences.  

A series of state and federal cases protect workers from having to disclose their immigration status in legal proceedings.  The most recent decision, in a discrimination case called Rivera v. NIBCO
 from an intermediate appellate court covering the western coast of the United States, indicates that at least some courts understand this dynamic.  As against the employers’ argument that it “needed” disclosure of status in order to present its defense that the plaintiffs were not entitled to back pay after the U.S. Supreme Court’s decision in Hoffman Plastic Compounds, Inc. v. NLRB (discussed in greater detail below), the Court weighed the plaintiffs’ interest in non-disclosure, and said:

Granting employers the right to inquire into workers’ immigration status in cases like this would allow them to raise implicitly the threat of deportation and criminal prosecution every time a worker, documented or undocumented, reports illegal practices or files a Title VII action.  Indeed, were we to direct district courts to grant discovery requests for information related to immigration status in every case involving national origin discrimination under Title VII, countless acts of illegal and reprehensible conduct would go unreported.

In a similar case for unpaid wages and overtime noted above, Zeng Liu,
 the defendant made a discovery request for the disclosure of plaintiff garment workers’ immigration status, but the federal court denied the request on the grounds that release of such information is more harmful than relevant.

C.
Bad Practices: Failures to Ensure Non-Discrimination in the Application and Enforcement of Labor and Employment Rights for All Migrants 

Despite some of the promising practices from the United States specifically discussed above, while workers generally have equal rights under U.S. labor and employment laws regardless of immigration status, with some exceptions outlined here, equal remedies remain elusive and are denied in many circumstances.  Because rights are often meaningless without a remedy, this failure is crucial.  The practices discussed in this section are not unique to the United States, and are raised solely for the purpose of highlighting specific issues for the OAS Committee on Juridical and Political Affairs’ Working Group on the Inter-American Program for Promotion and Protection of the Human Rights of Migrants to consider in developing its project on migration in order to ensure the protection of the fundamental human rights of all migrant workers, both authorized and unauthorized.

1.
Statutory Exclusions for Migrants 

In keeping with the principle of equality and non-discrimination, as provided for in the American Declaration on the Rights and Duties of Man, the American Convention, and the International Covenant on Civil and Political Rights, all workers, regardless of migration status, state parties cannot discriminate against migrants, regardless of their immigration status, in the affordance of rights and benefits under the law.  While a State may distinguish among authorized and unauthorized workers with respect to who may legally work – as part of a State’s sovereign right to govern migration – once a migrant is employed, a State party must ensure that migrant is not discriminated against.  This applies in the area of citizenship discrimination, social security or pension benefits, and all other labor and employment laws.  

For example, federal law in the United States protects against discrimination on the basis of race, ethnicity, national origin, religion and gender.  But, with limited exceptions, there is not protection against citizenship-based discrimination.  The Immigration Reform and Control Act of 1986 prohibits employment of unauthorized migrants, and requires employers to inspect the documents presented by new employees to determine if employees are eligible to work in the United States.  The documents most frequently used are the Social Security Number and driver’s license.  In recognition of the negative impact this could have on all persons looking foreign, Congress included provisions to protect citizens and certain categories of legally authorized migrants from discrimination on the basis of their citizenship status.  But not only do those provisions not apply to undocumented migrants, they also exclude from protection legal migrants who fail to demonstrate their intent to become citizens in their failure to apply for citizenship within six months of becoming eligible to do so.  

Access to Legal Services.   In the United States, through the Legal Services Corporation, Inc., the federal government provides funding for the provision of free legal aid to income eligible individuals.  In 1996, Congress amended the law under which this money is granted prohibiting any legal aid program receiving any federal funds from representing unauthorized migrants, expanding the previous more narrow prohibition on the use of federal funds to represent unauthorized migrants while still allowing LSC recipients to use other funding for that purpose.  Furthermore, the Legal Services Corporation-funded entities are prohibited from representing certain seasonal migrants coming under the H-2B visa program available to employers seeking unskilled laborers on a seasonal or temporary basis.

2.
Judicially-created Exclusions from Labor Protections for Undocumented Migrant Workers.

Because the remedies issues are often the subject of debate in the courts, a migrant worker’s rights frequently will depend on whether a federal or state court has issued a decision on a particular issue, and what the decision is.  Even though many decisions have been in favor of workers, the patchwork nature of the legal system creates a great deal of uncertainty, and does not comply with the human rights requirement that all migrants, regardless of immigration status, be granted equal rights in employment as nationals. 

While most federal and state laws in the U.S., including those offering protection for the exercise of freedom of association, anti-discrimination laws, laws protecting health and safety on the job, wage and hour protections, do not distinguish on the basis of the immigration status of a worker, unlawful immigration status sometimes becomes relevant in determining which remedies are available to redress the workplace violation.  

Right to Freedom of Association.

In the United States, a federal law called the National Labor Relations Act, controls workers’ rights to freedom of association and collective bargaining.   As discussed above, it has long been the case that migrant workers, regardless of their immigration status, were considered “employees” covered under the Act.  Employer use of workers' immigration status to threaten, intimidate or remove workers in retaliation for their union activities was also held to constitute an unfair labor practice in violation of §8(a)(3) of the NLRA.
 

Up until 2002, the federal agency that administers the National Labor Relations Act, the National Labor Relations Board, allowed undocumented migrant workers to receive “back pay;” that is, pay for the time that they would have been working for the company if they hadn’t been fired illegally.  But in 2002, the highest court in the country, the U.S. Supreme Court held, in a case called Hoffman Plastic Compounds, Inc., v. NLRB,
 an undocumented migrant worker illegally fired from his job because he was engaged in a union organizing campaign was not entitled to reinstatement and was not eligible for “back pay.”  

Hoffman created an onslaught of litigation by employers claiming that it limits workers’ rights in almost every area of labor and employment law.  Fortunately, courts have rejected the most of the extreme expansions of the decision, as discussed in the cases above describing good practices. 

Since the Hoffman decision, the National Labor Relations Board has stated that even though undocumented workers are still covered by the NLRA, they will not be entitled to back pay for any period of time during which they lacked work authorization, or to reinstatement when they are illegally fired, unless they can show that they now have lawful employment status.
  This means that for undocumented workers, there is no effective remedy for violations of the right to freedom of association.  The Committee on Freedom of Association at the International Labor Office found the refusal to allow for a back-pay remedy violates fundamental labor rights, and has urged the US Congress to conform its internal law to international legal standards.

Full Protection and Guarantees against Discrimination.

Several national laws in the United States protect workers against discrimination on the job.  These include the Americans with Disabilities Act (ADA), Age Discrimination in Employment Act (ADEA), Equal Pay Act, and Title VII of the Civil Rights Act (which prohibits employment discrimination based on race, national origin, gender, and religion).  The Equal Employment Opportunities Commission (EEOC) is the federal agency that enforces workers’ rights to be free from discrimination.  States also have their own anti-discrimination statutes, which often provide broader protections than those available under the federal statutes.

The Hoffman decision has had spillover impacts on protections under the anti-discrimination laws.  At the federal level, after Hoffman, while the EEOC reaffirmed that undocumented workers are covered by these federal employment discrimination laws, the EEOC’s policy of pursuing back pay on behalf of undocumented workers has been rescinded.
  

The issue of the availability of back pay under state discrimination laws has not been fully addressed by the state courts either since Hoffman.  While back pay at the state level may remain unaffected, because there is some law supporting a state’s ability to make its own policy choices in this area, there have been some state court decisions that have harmed undocumented workers.  For example, both New Jersey and California courts have concluded that victims of discrimination who are undocumented have no right to certain forms of compensation.

Guarantee to all Remedies available when Rights to Minimum Wage and Overtime Pay are Violated. 

The federal Department of Labor, while it has stated that it will continue to protect victims of wage violation after Hoffman, has not said whether it will seek back pay (pay for work that a worker would have done if s/he hadn’t been illegally fired) for undocumented workers who suffer retaliation for asserting their wage and hour rights.
  As stated above, it is critical that all workers – regardless of their migration status – be deemed entitled to the full range of remedies available under the law when their legal rights are violated, regardless of their migration status. 

Protection of Health and Safety on the job.

It is critical that laws designed to protect the health and safety of workers on the job must be applied in their entirety without discrimination as to immigration status.  It is important that all workers are not only covered by the relevant statutes, but they are also guaranteed the full remedies afforded under the statutes.  Failure to do so not only violates the principle of equality and non-discrimination, it also undermines the efficacy of the health and safety laws as applied to all workers, both authorized and unauthorized.  

Workers’ Compensation (for workplace injuries).  

In the United States, all states have systems that cover medical benefits, wage loss, permanent disability and loss of life for workers who are injured in the job.  The systems vary in their generosity from state to state.  The process for an injured worker is to file a claim, which is decided by an administrative agency and which may be appealed to the courts.  

In the onslaught of litigation that followed Hoffman – workers’ compensation cases in eleven states in three years -- state agencies and courts have generally decided that migrant workers, even those who are undocumented, continue to be entitled to workers’ compensation benefits.
  Most have granted undocumented migrants the full range of benefits that they claim, including both medical benefits and lost wages. However, in Michigan and Pennsylvania, courts have said that undocumented workers may not be entitled to compensation for certain wages lost because of injuries, while in other states, workers fear prosecution for document fraud and deportation if they file a claim for benefits
  In addition, in those situations where are allowed to sue third parties for lost wages and injuries on the job, it is important that unauthorized migrants be entitled to the full amount of lost wages and all other benefits afforded to all other workers.

Migrants and Death Benefits.  

Workers’ compensation laws in many states bar the non-resident family members of workers killed on the job from receiving full benefits.  In those states, whenever the family member is living outside the United States and is not a United States citizen, the family members do not receive the full death benefits award.  There are several ways in which states limit compensation to nonresident alien beneficiaries. Some states limit compensation compared to the benefits a lawful resident would have received, generally 50% (Arkansas, Delaware, Florida, Georgia, Iowa, Kentucky, Pennsylvania, and South Carolina).
  Some states restrict the types of non-resident dependents who are eligible as to receive benefits as beneficiaries (Arkansas, Delaware, Florida, Kentucky, and Pennsylvania). Other states limit coverage based on: the length of time a migrant has been a citizen (Wisconsin), the laws of the alien resident beneficiary’s home country (Washington) or the cost of living in the alien resident beneficiary’s home country (Oregon).
 Alabama denies benefits to all foreign beneficiaries.
  Although these laws do not explicitly discriminate on the basis of alienage alone, they disproportionately deny equal benefits to non-nationals, who are most likely to have beneficiaries who are non-resident aliens.

3.
Immigration Enforcement’s Interference with Workers Rights
The good practices outlined in the Section above are often undercut by direct workplace enforcement against undocumented workers at their place of employment, the misuse by employers of government information stating that a workers’ Social Security Number in the United States, for example, does not match government records, and the series of databases that are being used and developed to cross-match employee information in a wide variety of contexts.  The system of focusing immigration enforcement in the workplace has created confusion among immigrant workers with respect to whether or not they can expect confidentiality if they have a complaint for violation of labor rights, and trust state and federal agencies whose purpose it is to ensure employers’ compliance with all labor laws.

Local Enforcement of Immigration Laws. 

Until recent years, it has been the practice in many cities and states that local police officials do not act as immigration agents, for several reasons. Turning local police into immigration agents is a dangerous trend that deters migrants from accessing or cooperating with the police for fear of immigration consequences. When migrants are afraid to file claims with administrative agencies, call the police, or go to court, they can not benefit from the protections of law enforcement.  However, since 1996, the federal agency charged with immigration law enforcement has increased its cooperation with local police and other law enforcement agencies, both formally and informally both through the passage of federal laws authorizing state and local police to enforce the criminal provisions of federal immigration laws, and with a recent policy change authorizing state and local authorities to enforce even civil provisions of the laws.  Generally in the US, a person who is unlawfully in the country has committed only a civil violation of the law, although there is a significant increase in criminal prosecutions of individuals in immigration proceedings on visa fraud grounds.

III.
Use of Treaty Agreements to Protect the Human Rights of Migrant Workers and their Families

Preliminary research indicates a mix of good and bad practices in the Americas, regarding the role that bilateral and multilateral treaties can play in protecting the human rights of all migrant workers and their families.  For example, countries that form part of MERCOSUR (Argentina, Uruguay, Paraguay and Brazil) have used that forum to negotiate a reciprocal regularization of unauthorized immigrants involving the MERCOSUR members and the associated states of Bolivia and Chile, as of 2002.  And the Andean Community agreement between Bolivia, Colombia, Ecuador, Peru and Venezuela also reportedly seeks to address labor protections for authorized and unauthorized migrant workers.  In negotiating trade agreements, however, enforcement measures for guaranteeing the rights of all workers on whom those agreements have both a direct and indirect impact, have not been as strong as they could be.  Thus, it is important for OAS member states to take the opportunities presented in negotiating bilateral and multilateral treaty agreements, particularly trade agreements, to pay particular attention to the impact of the agreements on workers and their migration, and to ensure proper protections to guarantee their human rights.

IV.
Conclusion and Recommendations
In order to recognize development and the alleviation of poverty among migrants and all low-wage workers, non-discrimination must be the guiding principle in the enforcement of labor and employment rights.  To achieve that goal, we need to ensure not only that the laws do not allow for discrimination, but we must also make sure that a country’s practices ensure equal treatment of all working people within the country’s borders.

The Inter-American Court decision was a landmark in the protection of workers’ rights in the member countries of the OAS. The Committee on Juridical and Political Affairs’ Working Group on the Inter-American Program for promotion and protection of the human rights of migrants should undertake a study of “best practices” that would outline a country’s compliance with the principles of equality and non-discrimination by measuring the country’s performance against the specific areas in which the Court said equal rights must be afforded.  These fundamental rights include equal pay, health and safety protection, the right to freedom of association and indemnization.  Civil society groups should be involved in this process.   Countries’ performance should be measured against these goals and a hemispheric-wide strategy developed to make the necessary changes to ensure that migrant workers, no matter when or how they came to a country, are offered full equality under labor laws.  In engaging in such a study, it is recommended that the Committee look to the final comprehensive report issued in 2005 by the Platform for International Cooperation on Undocumented Migrants (PICUM), 10 Ways to Protect Undocumented Migrant Workers, available at www.picum.org.     
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�.	Federal courts have held that Hoffman is not relevant to wages owed under the FLSA or the state wage and hour laws, and have made rulings favoring plaintiffs.  Flores v Albertson’s, Inc, (S.D.N.Y. 2002), Renteria, 2003 WL 21995190 (overtime pay available under FLSA); Flores v. Amigon, 233 F.Supp.2d 462 (E.D.N.Y. 2002)(overtime pay). 2002 WL 1162633 (C.D. Cal. 2002); and Zeng Liu v. Donna Karan Intern., Inc.,  207 F. Supp. 2d 191.


�.	Tiger Transmissions v. Industrial Commission of Arizona, No. 1 CA-IC 02-0100 (May 29, 2003); Safeharbor Employer Services I Inc., v. Velazquez, 860 So.2d 984 (Fla. App. 2003);  Wet Walls, Inc., v. Ledezma, ___S.E.2d ____2004 WL 614898 (Ga. App. 2004); Medellin, Board No. 03324300 (Mass. Dep. Of Industrial Accidents, Dec. 23, 2003); Sanchez v. Eagle Alloy, 658 N.W.2d 510 (Ct. Apps. Mich. 2003); Correa v. Waymouth Farms, Inc., 664 N.W.2d 324 (2003); Ortiz v. Chief Industries, Inc., 2002 WL 31771099 (Neb.Work.Comp.Ct., 2002); The Reinforced Earth Company v. Workers’ Compensation Appeal Board (Astudillo), 810 A.2d 99 (Pa.2002); Silva v. Martin Lumber Company, 2003 WL 22496233 (Tenn. Workers Comp.Panel, 2003) Appellant: *** v. Respondent: ***, 2002 WL 31304032 (Tex.Work.Comp.Com., 2002), Design Kitchen and Bath v. Lagos, 2005 WL 2179187 (Md.Ct. Apps. 2005).


�.	Sanchez v. Eagle Alloy, 658 N.W. 2d 510 (Ct. Apps. Mich 2003); The Reinforced Earth Company v. Workers’ Compensation Appeal Board, 810 A.2d 99 (Pa, 2002); Doe v. Kansas Dep’t of Human Resources, 90 P.3d 940 (Sup. Ct. Kansas 2004).


�.	Code of Ala. § 25-5-82 (2002); A.C.A. § 11-9-111 (2002); 19 Del. C. § 2333 (2001); Fla. Stat. § 440.16 (2002); O.C.G.A § 34-9-265 (2002); Iowa Code § 85.31 (2002); KRS § 342.130 (2001); 77 P.S. § 563 (2002); S.C. Code Ann. § 42-9-290 (2001).


�.	Wis. Stat. § 102.51 (2001); Rev. Code Wash. 51.32.140 (2002); ORS § 656.232 (2001).


�.	A.C.A. § 11-9-111 (2002).


�.	In October, 2005 in Pennsylvania, a local district attorney (an office that usually has no part in immigration enforcement) ordered his detectives to investigate use of false social security numbers at a local plant.  The investigation resulted in the arrest of 32 individuals on charges including “identity theft.” Jose McDonald, Thirty-two workers charged as undocumented immigrants Employees arrested at Molded Acoustical Products in Palmer, The Morning Call (October 13, 2005).





