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	PROPOSED ALTERNATIVES AND POINTS OF DISAGREEMENT BY THE STATES

	PROPOSED AMERICAN DECLARATION ON THE RIGHTS OF INDIGENOUS PEOPLES

(Approved by the Inter-American Commission on Human Rights on February 26, 1997, at its 1,333rd meeting, during its 95th regular session)
	PROPOSED AMERICAN DECLARATION ON THE RIGHTS
OF INDIGENOUS PEOPLES

The member states of the Organization of American States (hereafter the states),



	SECTION FOUR.  ORGANIZATIONAL AND POLITICAL RIGHTS

Article XIV.
Rights of association, assembly, freedom of expression and freedom of thought
1.
Indigenous peoples have the right of association, assembly and expression in accordance with their values, usages, customs, ancestral traditions, beliefs and religions. 


	SECTION FOUR.  ORGANIZATIONAL AND POLITICAL RIGHTS

Article XIV.
Rights of association, assembly, freedom of expression, and freedom of thought
1.
From the meeting of November 1999:  Indigenous peoples have the right of association, assembly, and expression according to their values, usages, customs, ancestral traditions, beliefs, and religions (, in keeping with national law) (and bearing in mind the international instruments on the matter).

1.
United States proposal, 1999:  Indigenous individuals have the right to freedom of association, assembly, opinion, and expression. 



	2.
Indigenous peoples have the right of assembly and to the use of their sacred and ceremonial areas, as well as the right to full contact and common activities with their members living in the territory of neighboring states.


	2.
From the meeting of November 1999:  Indigenous peoples have the right of assembly and the right of use of their sacred and ceremonial areas, as well as the right to full contact and common activities with their members living in the territory of neighboring states (, in keeping with state border control regulations).
2.
Proposal by the CJI, 1999:  “In those cases where a single indigenous population is established in the territory of two or more states, the latter shall spare no reasonable effort–without prejudice to their public policy, to their security and defense, or to measures necessary to prevent criminal or illicit activities–to preserve communication, cooperation, and traditional exchanges among individuals belonging to that indigenous population.”
2.
Proposal by Canada, 1999: “Indigenous peoples have the right of assembly and to the use of their sacred and ceremonial areas, subject to the existing rights of third parties.  They also have the right to maintain and develop contacts, relations and undertake activities with their members, and with other indigenous peoples, across borders, which may be subject to reasonable and non-discriminatory customs and immigration regulation.”

2.
Proposal by United States, 1999. “Indigenous individuals have the right to full contact and common activities with sectors and members of their ethnic groups living in the territory of neighboring states, subject to the nondiscriminatory enforcement of customs and immigration laws.”


	
Article XV.
Right to self government

1.
Indigenous peoples have the right to freely determine their political status and freely pursue their economic, social, spiritual and cultural development, and accordingly, they have the right to autonomy or self-government with regard to inter alia culture, religion, education, information, media, health, housing, employment, social welfare, economic activities, land and resource management, the environment and entry by nonmembers; and to determine ways and means for financing these autonomous functions.


	Article XV.
[Right of self-government]
1.
From the meeting of November 1999:  Indigenous peoples have the right to freely determine (their traditional forms of communal association) (their political status) and freely pursue their economic, social, spiritual, and cultural development, and are therefore entitled to (participate in managing their specific institutions) [autonomy or self-government] with regard, inter alia, to culture, religion, education, information, media, health, housing, employment, social welfare, economic activities, land and resource management, the environment, and entry by nonmembers; and to determine ways and means for financing these autonomous functions.
1.
Proposal by United States, 1999.  “States should recognize, where appropriate and on the basis of a fair and open process, a broad range of autonomy for indigenous peoples to manage their local and internal affairs, including social, economic, and cultural matters.  States are encouraged to utilize indigenous [peoples/populations] to deliver social and economic services to indigenous societies.”
*
Note by the Chair during the November 1999 meeting: This question (paragraph 1) depends upon the outcome of the section on definitions.


	
2.
Indigenous peoples have the right to participate without discrimination, if they so decide, in all decision-making, at all levels, with regard to matters that might affect their rights, lives and destiny.  They may do so directly or through representatives chosen by them in accordance with their own procedures.  They shall also have the right to maintain and develop their own indigenous decision-making institutions, as well as equal opportunities to access and participate in all state institutions and fora. 
	2.
From the meeting of November 1999:  Indigenous peoples have the right to participate without discrimination, if they so decide, in decision-making, at all levels, concerning matters which might affect their rights, lives, and destiny.  They may do so directly or through representatives chosen by them according to their own procedures.  They shall also have the right to maintain and develop their own indigenous decision-making institutions, as well as equal opportunities to gain access to, and participate in, all national institutions and fora.
2.
Proposal by United States, 1999. “Indigenous individuals have the right to participate on an equal basis with other citizens in all national fora, including local, provincial, and national elections.  Where a state's policy, decision, or action will have a direct effect on indigenous property, rights, or other interests, states are encouraged to provide indigenous peoples or their representatives the opportunity to be heard on the subject.”


	Article XVI.
Indigenous Law

1.
Indigenous law shall be recognized as a part of the states' legal system and of the framework in which the social and economic development of the states takes place. 


	Article XVI.
Indigenous law
1.
From the meeting of November 1999:  Indigenous law shall be recognized as a part of [the states' legal systems and] the framework in which the states’ social and economic development takes place.
1.
Proposal by Mexico, 1999.  “The law of indigenous peoples shall be recognized as part of the legal system, framework for social and economic development, and pluralism of states.”

1.
Proposal by United States, 1999.  “Indigenous law shall be recognized as an integral part of state legal systems and the framework for social and economic development of indigenous peoples.”

1.
Proposal by Argentina, 1999.  “Indigenous law shall be taken into account when decisions involving indigenous peoples are adopted.”

1.
Proposal by Guatemala, 1999.  “The law of indigenous peoples shall be recognized as part of the legal system and framework for economic and social development of each state, as long as that system and that framework are not incompatible with the fundamental rights defined by the national legal system or with internationally recognized human rights”.


	2.
Indigenous peoples have the right to maintain and reinforce their indigenous legal systems and also to apply them to matters within their communities, including systems related to such  matters as conflict resolution, crime prevention and maintenance of peace and harmony.


	2.
From the meeting of November 1999:  Indigenous peoples have the right to maintain and reinforce their (legal) (regulatory) systems and to apply them to affairs within their communities, including systems addressing such matters as conflict resolution, crime prevention, and the maintenance of peace and harmony.
2.
Proposal by United States, 1999.  “States, where appropriate, should take measures to enhance the capacity of indigenous peoples to maintain and strengthen their own legal systems with respect to internal matters, including control of real property and natural resources, resolution of disputes within and between indigenous peoples, law enforcement, and maintenance of internal peace and harmony.”

*Note:  The intent of the United States proposal is to merge paragraphs 2 and 3.


	3.
In the jurisdiction of any state, procedures concerning indigenous peoples or their interests shall be conducted in such a way as to ensure the right of indigenous peoples to full representation with dignity and equality before the law.  This shall include observance of indigenous law and custom and, where necessary, use of their language.


	3.
From the meeting of November 1999:  In the jurisdiction of each state, procedures involving indigenous persons or their interests shall be conducted in such a way as to ensure the right of indigenous [peoples/populations] to full representation with dignity and equality before the law.  [This (may) (shall) include observance of indigenous law and customs and, where necessary, (in criminal proceedings,) (the use of) their language (through interpretation). 

3.
Proposal by Venezuela, 1999.  Venezuela proposes that the second part of the paragraph be deleted.


	Article XVII.
National incorporation of indigenous legal and organizational systems
1.
The states shall facilitate the inclusion in their organizational structures of the institutions and traditional practices of indigenous peoples, in consultation with and with the consent of the peoples concerned.


	Article XVII.
(National incorporation of indigenous legal and organizational systems)
Proposed new title:  Right of access of indigenous peoples to state jurisdiction
Proposed new title: Incorporation of traditional practices of indigenous populations in national institutions

1.
From the meeting of November 1999: “The states shall facilitate the (incorporation) (inclusion), where practicable, of the institutions and traditional practices of indigenous [peoples/populations] in their (national) (organizational) structures, in consultation with, and subject to the consent of, the [peoples/populations] concerned.
1. Proposal by United States, 1999  “The states should facilitate inclusion within their national organizational structures, wherever appropriate, of institutions and traditional practices of indigenous [peoples/populations].” 



	2.
State institutions relevant to and serving indigenous peoples shall be designed in consultation with and with the participation of the peoples concerned so as to reinforce and promote the identity, cultures, traditions, organization and values of those peoples.


	2.
From the meeting of November 1999:  The relevant institutions in each state which serve indigenous [peoples/populations] should be designed in consultation with, and with the participation of, the [peoples/populations] concerned, so as to reinforce and promote the identity, cultures, traditions, organization, and values of those [peoples/populations].
2.
Proposal by Mexico, 1999.  “The institutions of each state shall be designed or updated in consultation with indigenous [people/populations], thereby guaranteeing their access to state jurisdiction

2.
Proposal by United States, 1999.  “States are encouraged in predominantly indigenous areas to facilitate the design and establishment of institutions that reflect and reinforce the identity, culture, and organization of those populations, to promote indigenous participation.”
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(	Document prepared by the Executive Secretariat of the Inter-American Commission on Human Rights and the Department of International Law of the Secretariat for Legal Affairs, at the request of the Chair of the Working Group, November 2001.  This document is based on the three-column document prepared by the Executive Secretariat of the IACHR (OEA/Ser.K/XVI. GT/DADIN/doc.9/01).  The texts have been taken from the following documents of the Working Group:  GT/DADIN/doc.1/99 rev. 1 corr. 1, GT/DADIN/doc.23/01 rev. 1, and GT/DADIN/doc.23/01 add. 2.


(	Contributions put forth by states at the following meetings:


Group of Government Experts, Washington, D. C., February 1999 (first reading of the preambular section); 


Working Group of the Permanent Council of the OAS to Review the Proposed American Declaration on the Rights of Indigenous Populations, Washington, D. C., November 1999 (first reading of the body of the text); and


Special Meeting of the Working Group to Prepare the Draft American Declaration on the Rights of Indigenous Peoples in Washington, D.C., April 2001 (review and analysis of Articles II, III, IV, V, VI, and VII, as well as the written contributions pertaining to other articles).








