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AND PROPOSALS BY STATES

SECTION ONE.  DEFINITIONS
WORKING DOCUMENT ( COMPARING THE ORIGINAL PROPOSED AMERICAN DECLARATION ON THE RIGHTS OF INDIGENOUS PEOPLES

(APPROVED BY THE IACHR IN MARCH 1997)

AND PROPOSALS BY STATES (
	ORIGINAL IACHR DRAFT
	PROPOSED ALTERNATIVES AND POINTS OF DISAGREEMENT BY THE STATES

	PROPOSED AMERICAN DECLARATION ON THE RIGHTS OF INDIGENOUS PEOPLES

(Approved by the Inter-American Commission on Human Rights on February 26, 1997, at its 1333rd session, 95th regular session)
	PROPOSED AMERICAN DECLARATION ON THE RIGHTS

OF INDIGENOUS POPULATIONS

The member states of the Organization of American States (hereafter the states),


	DECLARE:

SECTION ONE. INDIGENOUS PEOPLES

Article I. Scope and definitions
1.  This Declaration applies to indigenous peoples as well as peoples whose social, cultural and economic conditions distinguish them from other sections of the national community, and whose status is regulated wholly or partially by their own customs or traditions or by special laws or regulations.

2.  Self identification as indigenous shall be regarded as a fundamental criterion for determining the peoples to which the provisions of this Declaration apply. 

3.  The use of the term "peoples" in this Instrument shall not be construed as having any implication with respect to any other rights that might be attached to that term in international law.
	DECLARE:

SECTION ONE: DEFINITIONS

For the purposes of this Declaration, it shall be understood that: 

Article I.  

Proposal by the Chair, November 1999.  “Indigenous peoples” are understood to be a group of individuals who, within the national state, retain basic distinctive traits from a culture that existed prior to European colonization, such as language; regulatory systems; practices and customs; and social, economic, cultural, and political institutions; and whose members consider themselves to be part of that indigenous culture.  (Supported by Guatemala).

Proposal by Argentina, April 2001. 

“The word “peoples” in this Declaration should not be construed in any way that has implications regarding the rights that may be associated with the term under international law. 

The rights associated with the term “indigenous peoples” have a specific meaning in a particular context, which is duly defined in multilateral negotiations of the texts of the Declarations that refer explicitly to these rights.”
Proposal by Colombia, April 2001. 

“For the purposes of this Declaration and without prejudice to any State’s adopting a more comprehensive set of criteria in support of it, an “indigenous people” is understood to be a group of individuals who, within the national state, retain basic distinctive traits from a culture that existed prior to European colonization, such as language; regulatory systems; practices and customs; art, beliefs, and social, economic, cultural, and political institutions; and whose members consider themselves to be part of that indigenous culture. 

In any event, the use of the word “people” in this Declaration should not be construed in any way that has implications regarding the rights that may be associated with the term under international law. (Law 21 of 1991, Part 1, Article 1, subparagraph 3). 

Indigenous Community:  The group or set of families of Amerindian descent that are aware of their identity and share the values, traits, practices, or customs of their culture, as well as their own forms of government, administration, social control or regulatory systems distinguishing them from other communities and form part of the structure of the states signing this Declaration, whose members feel they belong to an indigenous culture (Amends concepts contained in Article 2 of Decree 2124 of 1995, implementing Law 160 of 1994 – the Agrarian Reform Law).

Self-recognition:  The prerogative whereby a person may freely identify himself or herself as a member of an indigenous people, practice its culture, retaining its basic, distinctive traits, such as the language, beliefs, practices, and customs of the indigenous people he or she claims to belong to and to prefer to other kinds of culture (Definition that takes into account the considerations and proposed declarations of jurists.) 

Indigenous person:  One who descends directly from an indigenous culture that existed prior to European colonization, truly participates in that culture, considers himself or herself freely to be an indigenous person, and is considered as such by the other persons belonging to the same indigenous people.”
Proposal by Venezuela, April 2001 

“Indigenous peoples:  The original inhabitants of countries who retain their specific cultural identities, languages, habitat, and their social, economic, and political institutions and organizations, which distinguish them from other segments of the national community and give such national societies a multiethnic, pluricultural, and multilingual character. They form part of the sovereign and indivisible oneness of States and are duty-bound to safeguard national integrity and sovereignty. 

The word “people” in this Declaration may not be construed to mean the same as it does in international law. 

Indigenous communities: Human settlements in which most of the inhabitants belong to one or more indigenous peoples and consequently have their own ways of life, organization, and cultural manifestations

Indigenous persons: Persons who see themselves, and are regarded, as original inhabitants belonging to a community with its own linguistic, social, cultural, and economic characteristics, and which is located in a specific region.”

Proposal by Mexico, November 1999. “Indigenous peoples” are understood to be those social and cultural groups which, within national states, retain basic distinctive traits from a culture that existed prior to the establishment and constitution of the nation-state, such as language; regulatory systems; or social, economic, cultural, and political institutions or a part thereof; and who self-identify and are recognized as members of that indigenous culture.”

Proposal by Brazil, November 1999. “The use of the term “peoples” in this Declaration shall not be construed as having any implication concerning other rights that might be associated with the term under international law.” 


	
	Article II. 

a)  Proposal by the Chair, November 1999:  Self-determination” is understood to mean the ability of indigenous peoples to exercise their forms of political, economic, social, and cultural organization within a framework of autonomy and self-government compatible with the national unity of the state.  

a)  Proposal by Argentina, April 2001. 

“Free determination” refers to the ability of indigenous peoples to freely develop and exercise their forms of political, economic, social, and cultural organization and to guarantee access to State jurisdiction, in a framework of autonomy and self rule compatible with the national unity, territorial integrity, and organizational structure of each State.”

a)  Proposal by Colombia, April 2001. 

“Free determination: The power of indigenous peoples within their communities to exercise their forms of political, social, economic, and cultural organization based on their own cosmovision, within a framework of autonomy or self rule compatible with the national unity of the State of which they form a part.

For the purposes of this Declaration, the term “free determination” should not be construed in a way that has any implications with respect to the rights that may be associated with said term under international law.”

a) Proposal by Brazil, 1999: “Self-determination” is understood to mean the ability of indigenous peoples to develop and freely exercise their forms of political, economic, social, and cultural organization within a framework of autonomy and self-government compatible with the organizational structure of each state.”

a)
Proposal by Mexico, 1999: “Self-determination” is understood to mean the ability of indigenous peoples to freely develop and exercise their forms of political, economic, social, and cultural organization; and to guarantee their access to the state jurisdiction, within a framework of autonomy and self-government compatible with the national unity and juridical organization of the states.”




	
	b)  Proposal by the Chair, November 1999.  This framework of autonomy or self-government finds legal expression in areas and at levels where indigenous peoples, in accordance with national law, exercise their forms of political, economic, social, and cultural organization.   


	
	Article III. 

Proposal by the Chair, November 1999.  “Territory” is understood to mean the entire habitat, including the lands on which indigenous peoples are settled or which they enjoy in some fashion, in the manner established under national law.
Proposal by Venezuela, April 2001.

“Indigenous lands: Specific physical and geographical areas traditionally inhabited and shared since ancient times by one or more indigenous communities.”

Indigenous habitat: The area inhabited and used by indigenous peoples and communities, in which they exercise their physical, cultural, spiritual, social, economic, and political ways of life. It includes areas for cultivation, hunting, river and maritime fishing, gathering, grazing, settlement, traditional paths, waterways, and river routes, sacred and historic places, and other spaces needed to safeguard and develop their specific ways of life.”
Proposal by Peru and Argentina, 1999: “Lands” is understood to mean the entire habitat in which indigenous peoples are settled or which they enjoy in some fashion, in the manner established under national law.”
Proposal by Canada, 1999 

“Lands” are understood to mean those areas of land which indigenous peoples may own or have exclusive use of.

“Territories” are understood to be those areas which indigenous peoples do not own and do not have exclusive use of, but where they may conduct their traditional lifestyles, in accordance with domestic law or agreement.


	
	Article IV 

Proposal by the Chair, November 1999. None of these definitions shall be interpreted to have the meaning that might be attributed to them in general international law.  
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(	Document prepared by the Executive Secretariat of the Inter-American Commission on Human Rights and the Department of International Law of the Secretariat for Legal Affairs, at the request of the Chair of the Working Group, November 2001.  This document is based on the three-column document prepared by the Executive Secretariat of the IACHR (OEA/Ser.K/XVI. GT/DADIN/doc.9/01).  The texts have been taken from the following documents of the Working Group:  GT/DADIN/doc.1/99 rev. 1 corr. 1, GT/DADIN/doc.23/01 rev. 1, and GT/DADIN/doc.23/01 add. 2.





(	Contributions put forth by states at the following meetings:


Group of Government Experts, Washington, D. C., February 1999 (first reading of the preambular section); 


Working Group of the Permanent Council of the OAS to Review the Proposed American Declaration on the Rights of Indigenous Populations, Washington, D. C., November 1999 (first reading of the body of the text); and


Special Meeting of the Working Group to Prepare the Draft American Declaration on the Rights of Indigenous Peoples in Washington, D.C., April 2001 (review and analysis of Articles II, III, IV, V, VI, and VII, as well as the written contributions pertaining to other articles).





