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SECTION ONE.  DEFINITIONS
WORKING DOCUMENT( COMPARING THE ORIGINAL PROPOSED AMERICAN DECLARATION ON THE RIGHTS OF INDIGENOUS PEOPLES

(APPROVED BY THE IACHR IN MARCH 1997)

AND PROPOSALS BY INDIGENOUS REPRESENTATIVES(
	ORIGINAL IACHR DRAFT
	ALTERNATIVE PROPOSALS BY indigenous representatives

	PROPOSED AMERICAN DECLARATION ON THE RIGHTS OF INDIGENOUS PEOPLES

(Approved by the Inter-American Commission on Human Rights on February 26, 1997, at its 1333rd session, 95th regular session)
	PROPOSED AMERICAN DECLARATION ON THE RIGHTS OF INDIGENOUS POPULATIONS

The member states of the Organization of American States (hereafter the states),


	DECLARE:

SECTION ONE. INDIGENOUS PEOPLES

Article I. Scope and definitions
1. This Declaration applies to indigenous peoples as well as peoples whose social, cultural and economic conditions distinguish them from other sections of the national community, and whose status is regulated wholly or partially by their own customs or traditions or by special laws or regulations.

2. Self identification as indigenous shall be regarded as a fundamental criterion for determining the peoples to which the provisions of this Declaration apply. 

3. The use of the term "peoples" in this Instrument shall not be construed as having any implication with respect to any other rights that might be attached to that term in international law.


	DECLARE:

SECTION ONE

DEFINITIONS

For the purposes of this Declaration, it shall be understood that:
Article I.  

Proposal by the Chair, November de 1999.  “Indigenous peoples” are understood to be a group of individuals who, within the national state, retain basic distinctive traits from a culture that existed prior to European colonization, such as language; regulatory systems; practices and customs; and social, economic, cultural, and political institutions; and whose members consider themselves to be part of that indigenous culture.

National Congress of American Indians, 1999. “Indigenous people have the collective and individual right to maintain and develop their identities and specific characteristics, including the right to identify themselves as indigenous and to be recognized as such.”
Note:  Several representatives of indigenous populations indicated that it would not be appropriate for states to define the concept of “indigenous populations," this being the sole province of the communities involved.  Self-identification, as an essential criterion for the recognition of an indigenous people, is not subject to any obligation.  No term could encompass the multiplicity and variety of such communities existing in the Hemisphere. They indicated that they were neither ethnic minorities nor racial minorities nor populations (the latter term referring to communities not necessarily invested with historical continuity). They defined themselves as peoples, or collective, autonomous entities, with age-old languages, whose organization, shaped by lands, waters, forests, and other natural resources, afforded them a special cosmovision and a unique social structure ensuring their continuity.

The representatives of indigenous populations indicated that the progress made, both at the level of national law and in the efforts of multilateral organizations, show that discussions have focused on the content of the rights of indigenous communities rather than on attempts to arrive at some sort of definition. They said it was important here to preserve references to their collective rights, since their individual rights were already enshrined in numerous instruments of international law.  They concluded that the term “people” should remain in the draft Declaration, and that, should it not, examining the subsequent articles would be meaningless.

	
	Article II. 

a) Proposal by the Chair, November 1999:  Self-determination” is understood to mean the ability of indigenous peoples to exercise their forms of political, economic, social, and cultural organization within a framework of autonomy and self-government compatible with the national unity of the state.
a)  National Congress of American Indians, 1999.  “Indigenous peoples have the right to self-determination.  They may freely determine their political status and pursue their economic, social, and cultural development by virtue of this right.” 

Note: The representatives of indigenous populations indicated that the terms “people” and “self-determination” could not be separated, and that the latter accorded political status, as well as economic, social, and cultural rights, which the indigenous communities could not relinquish, since these constituted a historical right that had been wrested from them.  They also stated that "self-determination" could not be defined by those outside the community in question, this being the exclusive province of that community.  Self-determination was a right of indigenous peoples, while sovereignty pertained to the state.  In no way was self-determination meant to infringe upon the territorial integrity of the state.  The intent was, rather, to enhance national unity, to secure recognition of the existence of such communities, invested with a distinct and special world vision, within the context of existing states.  The right to secede was not the aim.  Genuine autonomy must be built upon a pluralist foundation, with due recognition of the indigenous communities' own institutions.  Such autonomy was one way to exercise self-determination within a state.


	
	b)
Proposal by the Chair, November 1999.  This framework of autonomy or self-government finds legal expression in areas and at levels where indigenous peoples, in accordance with national law, exercise their forms of political, economic, social, and cultural organization.


	
	Article III. 

Proposal by the Chair, November 1999. “Territory” is understood to mean the entire habitat, including the lands on which indigenous peoples are settled or which they enjoy in some fashion, in the manner established under national law.
Note:  On the concept of "territory," the representatives of indigenous populations said this was deeply connected with their spirituality, their culture, their language, their way of life, and their relationship with the environment, and thus it was important that the term remain in the draft Declaration.  Land, in Western culture, was something to be worked, a source of wealth subjugated to commerce.  For the indigenous peoples, it was an element of their very lives, a factor in their existence as a group or community within an integrated cosmovision that included their traditional approaches to political representation.  The concept of territory was vital to defining all the rights of indigenous peoples.  Moreover, the term "lands" could not sufficiently express that reality.  However, since the populations had developed such a diverse range of approaches to territorial relations, any attempt to define the word "territory" would impose limitations on the traditional rights of indigenous communities.


	
	Article IV 

Proposal by the Chair, November 1999.  None of these definitions shall be interpreted to have the meaning that might be attributed to them in general international law.  
Note:  The representatives of indigenous populations also called upon governments to include in their domestic legislation the three concepts discussed in this section, that is, “peoples,” “territory,” and “self-determination,” recognizing thereby the diversity of these communities.
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(	Document prepared by the Executive Secretariat of the Inter-American Commission on Human Rights and the Department of International Law of the Secretariat for Legal Affairs, at the request of the Chair of the Working Group, November 2001.  This document is based on the three-column document prepared by the Executive Secretariat of the IACHR (OEA/Ser.K/XVI. GT/DADIN/doc.9/01).  The texts have been taken from the following documents of the Working Group:  GT/DADIN/doc.1/99 rev. 1 corr. 1, GT/DADIN/doc.23/01 rev. 1, and GT/DADIN/doc.23/01 add. 2.





(	Contributions put forth by states at the following meetings:


Group of Government Experts, Washington, D. C., February 1999 (first reading of the preambular section); 


Working Group of the Permanent Council of the OAS to Review the Proposed American Declaration on the Rights of Indigenous Populations, Washington, D. C., November 1999 (first reading of the body of the text); and


Special Meeting of the Working Group to Prepare the Draft American Declaration on the Rights of Indigenous Peoples in Washington, D.C., April 2001 (review and analysis of Articles II, III, IV, V, VI, and VII, as well as the written contributions pertaining to other articles).
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