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I. BACKGROUND


The first meeting of government experts convened by the OAS Permanent Council to analyze the proposed American Declaration on the Rights of Indigenous Peoples drafted by the Inter-American Commission on Human Rights (CIDH) in 1997 was held from February 10 to 12, 1999. Mindful of the progress made at this meeting, the General Assembly adopted resolution AG/RES. 1610 (XXIX-O/99) establishing a working group of the Permanent Council to continue examining the draft declaration and the working group was instructed to consider a suitable arrangement for participation by indigenous peoples in this process so that their comments and suggestions could be taken into account.


The Working Group, which met from November 8 to 12, 1999, was chaired by Ambassador Claude Heller, Permanent Representative of Mexico.  A special meeting of the Working Group, held from April 2 to 6, 2001, was chaired by Ambassador Ronalth Ochaeta, Permanent Representative of Guatemala.  At the April meeting, frank and extensive dialogue was exchanged between the representatives of government and of indigenous peoples.


The thirty-first regular session of the General Assembly adopted resolution AG/RES. 1780 (XXXI-O/01), whereby the Permanent Council was asked to continue consideration of the proposed American Declaration on the Rights of Indigenous Peoples, and to this end to hold at least one special meeting of the Working Group by the second week of March 2002. It was recommended that the Permanent Council continue implementing the rules and regulations for accreditation of representatives of indigenous peoples so that they could participate in the discussions and their comments and suggestions taken into account. It was also recommended that a special fund financed with voluntary contributions be set up to help indigenous representatives attend the meetings to discuss the proposed declaration, and that the fund should be used to seek mechanisms that ensured indigenous participation.

II. ACTIVITIES OF THE WORKING GROUP

a. Election of the Chair of the Working Group

On October 18, 2001, the Committee on Juridical and Political Affairs of the Permanent Council elected Ambassador Eduardo Ferrera Costa, Permanent Representative of Peru, as Chair of the Working Group.

b. Election of the Vice Chair of the Working Group

On October 23 the Working Group met to take up its tasks and elected Ambassador Swinburne Lestrade, Permanent Representative of Dominica, as Vice Chair.  On March 4, 2002, the Working Group elected Ms. Carla Aguilar, Alternate Representative of the Mission of Guatemala, as Vice Chair of the Working Group, replacing Ambassador Lestrade, who had submitted his resignation on grounds of excessive work.

c. Organization of the work

The Chair of the Working Group presented an agenda of activities, together with a schedule for organizing and completing these tasks. The Working Group approved both proposals by consensus on October 23, 2001.
The schedule of activities envisaged several phases as indicated in document GT/DADIN/doc.23/01/rev. 1.  A number of changes were made to this schedule because of the complexity of the material and the dynamics of the negotiations within the Working Group, with the result that the objectives described later in this report were attained.

The Chair set up an advisory group to assist the Working Group with its tasks and to provide advisory assistance in matters relating to the proposed declaration.  The members of the advisory group were Osvaldo Kreimer and Isabel Madariaga of the Inter-American Commission on Human Rights, Luis Toro of the Department of International Law of the OAS Secretariat for Legal Affairs, Alejandro Aristizábal of the Secretariat of the Committee of the OAS Permanent Council, Minister Antonio García and First Secretary Ana Peña of the Mission of Peru.

d. Meetings of the Working Group

The Working Group met six times in 2001 (on October 23 and 31, November 8 and 20, and December 3 and 12) to exchange views on Section II (Human Rights), Section III (Cultural Development), Section IV (Organizational and Political Rights), Section V (Social, Economic, and Property Rights), and Section VI (General Provisions of the proposed American Declaration on the Rights of Indigenous Peoples).  For each section, the Chair presented a document in two-column format, with the original wording proposed by the IACHR in the first column and the wording proposed by the States in the second.  The same document was presented to consider the proposals submitted by the indigenous representatives.  The Preamble, Section I (Definitions), and Section VI (General Provisions) were left pending for review by the Working Group.

In 2002, the Working Group met on February 14 and March 4 to consider the organizational aspects of the special meeting and the draft resolution for the establishment of the Special Fund of Voluntary Contributions for Indigenous Peoples. The special meeting held from March 11 to 15 will be described later in this report.  Subsequently, on April 29, 2002 the Working Group, meeting formally for the last time, approved the wording of the two draft resolutions following intense, informal consultation.  The first resolution had to do with the establishment of the Voluntary Contributions Fund to assist the representatives of indigenous peoples in participating in the process of drafting the proposed declaration and the second resolution concerned the drafting of the American Declaration on the Rights of Indigenous Peoples for submission to the General Assembly in Barbados.

e. Proposal of the Chair of the Working Group on the proposed declaration

On the basis of the discussions that took place in 2001 within the Working Group, the Chair drew up a draft of the proposed declaration that systematically consolidated the proposals presented up until then by the representatives of government and of indigenous peoples.  The purpose of this draft was to facilitate the negotiations on the Declaration so that it could be adopted by the OAS member states as established in resolution AG/RES. 1780 (XXXI-O/01).

The Chair presented his proposal in early 2001 in a working paper for consideration at the special meeting of the Working Group (GT/DADIN/doc.53/02). This document was presented in three-column format, with the original IACHR proposal in the first column serving as a basic document for future discussion, all proposals and suggestions made by the representatives of government and indigenous peoples in the second column, and the draft proposed by the Chair in the third column.

It is important to note that the Chair’s proposal was not negotiated and was drafted solely to present systematically all proposals and contributions made previously and to facilitate discussion of the declaration.


f.
Preparation of the special meeting of the Working Group

In early January 2002, the Chair sent a letter to the representatives of the OAS member states and representatives of indigenous peoples, informing them that a special meeting of the Working Group would be held shortly, together with a document prepared by the Chair for consideration at this meeting.  Also, the Chair posted on the OAS website an open invitation to attend the special meeting (GT/DADIN/doc.54/02).  The document containing the invitation was also posted on the website.

The date of the meeting and the final agenda of the special meeting as set out in document GT/DADIN/doc.46/02 rev. 4 was approved on February 14.

Accordingly, the Chair sent a personal letter to the representatives of government and of indigenous peoples, inviting them to attend the special meeting in March.  The Secretariat of the Committee of the Permanent Council and the Office of Summit Follow Up, the Amazon Alliance for Indigenous and Traditional Peoples of the Amazon Basin, and the Indigenous Peoples Legal Resource Center helped to prepare lists of indigenous representatives.

g. Informal consultations with the Chair
The Chair consulted informally with the representatives of the states and the representatives of the indigenous peoples on the most sensitive points in the proposed declaration and the organizational aspects of the special meeting.  The Chair entrusted the Colombian delegation with the task of conducting an exercise of reflection on the question of self-government.  Also, the Chair continued the practice of consulting periodically with indigenous nongovernmental organizations based in Washington D.C., particularly the Indigenous Peoples Legal Resource Center and the Amazon Alliance for Indigenous and Traditional Peoples of the Amazon Basin.

h.
Arrangements for fundraising to support participation by representatives of indigenous peoples

The Chair approached a number of countries and international organizations to arrange for the broadest possible participation in the event by representatives of indigenous peoples. These steps resulted in total contributions of approximately US$100,000 from Canada, the United States, and Finland, thus providing sufficient funds to cover participation in the special meeting by 40 representatives of indigenous peoples.

III. SPECIAL MEETING OF THE WORKING GROUP

Pursuant to resolution AG/RES. 1780 (XXXI-O/01), the special meeting of the Working Group was held from March 11 to 15, 2002, in the Hall of the Americas at OAS headquarters in Washington D.C.  The Chair of the Working Group chaired the meeting.

The special meeting elected Dr. Osvaldo Kreimer, an expert in indigenous affairs, as Rapporteur for the meeting.

a. Participants

Attending the special meeting were the representatives of the OAS member States, observer countries, and international and multilateral organizations as well as 80 representatives of indigenous peoples from various indigenous organizations in the Hemisphere.  The participants are listed in document GT/DADIN/doc.63/02.

b. Methodology

The Chair promoted open and equal dialogue among the representatives of the states and of indigenous peoples.  The meeting proceeded to review in detail all of the articles contained in the proposed American Declaration on the Rights of Indigenous Peoples.

Since only Section II of the proposed declaration was examined at the special meeting held earlier, the Chair proposed that the entire session be devoted to examining all of the remaining sections starting from Section III (Cultural Development) and Section IV (Political and Organizational Rights).

The methodology used for the discussions permitted broad participation by all of the delegations. The Chair clarified that the meeting was not yet at the stage where the specific wording of the text was to be negotiated but at the clarification of issues and positions on which to build a consensus and reconcile differences. However, a number of delegations and representatives of indigenous peoples expressed their views on the specific content of the articles and presented specific proposals for the wording of the articles, all of which are contained in document GT/DADIN/doc.71/02.

c. Opening of the special meeting

The registration of participants began on Monday, March 11.  The meeting then opened with an address by the Chair of the Working Group (GT/DADIN/doc.64/02 rev. 4), followed by the opening remarks of the Assistant Secretary General, Ambassador Luigui Einaudi, and a statement by Ms. Lourdes Tibán of the Federation of Indigenous Nationalities of Ecuador made on behalf of the indigenous peoples. The message of the First Lady of Peru, Dr. Eliane Karp de Toledo, was read to the meeting (GT/DADIN/doc.68/02).

d. Panel of experts

After the opening ceremony, a panel of experts met to exchange views in the morning and part of the afternoon.  The members of the panel were Mr. Wayne Lord, Professor Benedict Kingsbury, Dr. Augusto Willemsen, Mr. Fergus MacKay, and Mrs. Ana Valeria Araujo.  Mr. Lord presented an overview of the OAS process that had culminated with the proposed declaration and the other members of the panel expressed their views on two issues of particular interest contained in the proposed declaration:  “Organizational and Political Rights” and “Social, Economic, and Property Rights.”  A summary of the experts’ presentations is contained in GT/DADIN/doc.71/02.

e. Informal dialogue between the delegations

Next on the agenda for the special meeting was an informal dialogue between the delegations on various issues of interest to the participants. The informal dialogue was chaired jointly by the Chair of the Working Group and Mr. Filiberto Penados of the Indigenous Council of Central America on behalf of the indigenous peoples.

There was an extensive exchange of views between the delegations of the states and those of the indigenous peoples on the main topics contained in the proposed declaration including self-government, territory, land, ownership, and culture.  The level of dialogue was such that these issues were dealt with successfully when the pertinent sections were subsequently addressed.  Extensive views were also exchanged on other relevant matters such as national consultation and the establishment of a Voluntary Contributions Fund discussed later in this report.

f. Analysis of Section III

At the meeting on March 12, the Chair called for dialogue on Section III (Cultural Development).  Discussion focused on Article VII (Right to cultural integrity), Article VIII (Philosophy, Outlook, and Language), Article IX (Education), Article X (Spiritual and Religious Freedom), Article XI (Family Relations and Family Ties), Article XII (Health and Well-being), and Article XIII (Right to Environmental Protection).

g. Analysis of Section IV

Section IV (Organizational and Political Rights) was addressed at length on March 13 and 14. The meeting examined Article XIV (Rights of Association, Assembly, Freedom of Expression and Freedom of Thought), Article XV (Right to Self-government), Article XVI (Indigenous Law), and Article XVII (National Incorporation of Indigenous Legal and Organizational Systems).

h. Analysis of Section V

On the morning of March 15 (the final session of dialogue), the meeting began its consideration of Section V (Social, Economic, and Property Rights).  Here, the meeting was only able to conclude the initial exchanges on Article XVIII (Traditional Forms of Ownership and Cultural Survival.  Rights to Land, Territories, and Resources).

With respect to the sections considered during the special meeting, the delegations of the member states and of the indigenous peoples presented a series of proposals in writing.  These proposals are contained in the following documents:  GT/DADIN/doc.65/02, GT/DADIN/doc.66/02, GT/DADIN/doc.69/02, GT/DADIN/doc.71/02, GT/DADIN/doc.72/02, GT/DADIN/doc.73/02, and GT/DADIN/doc.76/02.

i. Closing session

The closing ceremony of this special meeting took place at 12:00 noon on Friday March 15. The Chair of the Working Group made a few closing remarks.  The Assistant Secretary General and Mr. Filiberto Penados also spoke briefly.  Mr. Penados handed over to the Chair a document entitled “Declaration of the Indigenous Caucus in the framework of the special meeting of the Working Group to Prepare the Draft American Declaration on the Rights of Indigenous Peoples” (GT/DADIN/doc.74/02).

The Rapporteur for the special meeting read the document on the consensus reached, which is contained in his report.

j. General assessment of the special meeting

The level of dialogue reached at the meeting and the active participation of the representatives of the states and indigenous peoples is proof of the priority attached to the rights of indigenous peoples on the international agenda, and in the Hemisphere at the present time.

To this end, the level of dialogue reached amongst representatives of indigenous peoples and the states calls for adequate follow-up in order to keep up the momentum and to reach a concrete consensus. To accomplish this aim, national consultation is indispensable in order to feed this process, to provide adequate follow-up on the matter within the framework of the OAS, and to hold at least one special meeting every year.

It should be noted that the process under way within the OAS is self feeding and goes hand in hand with the advances made in other forums such as the United Nations and in legal instruments on this matter such as ILO Convention 169. More importantly, the OAS process, which would seem to be heading for approval of the American Declaration on the Rights of Indigenous Peoples, could move forward even more quickly than the process now under way within the framework of the United Nations.

As to the substantive content of the proposed declaration, it is important to note that the special meeting made significant political headway in its treatment of the concept of self-government, which has advanced from being a term of opposition to a relational concept geared to establishing a renewed and fluid relationship between indigenous peoples and the state.  Most of the representatives of the states and indigenous peoples concurred that the self-government of these peoples is conceived with full respect for the political integrity and territorial sovereignty of the states.

At the special meeting, it was brought out that this concept cut across the entire declaration, which has been evolving, leaving room for even more advanced interpretations. Mr. Kingsbury’s presentation made an extremely useful contribution that enabled participants to acquire a broader understanding of the application of this concept. Thanks to informal consultations, the states were able to address this issue with a feeling of greater confidence, in an effort to find points of common ground with the indigenous position.

The political concepts on which there was consensus included those concerned with poverty, which afflicts indigenous peoples in particular, and the commitment by the states to gradually draft legislation and ad hoc measures that target inter alia the intergenerational dimension and gender equity.

The special meeting has set a precedent for the OAS by establishing dialogue with civil society organizations, through high-level dialogue with representatives of indigenous peoples, and has helped to secure a stronger position for the issue of indigenous peoples on the inter-American agenda, with a call for political willingness on the part of governments in the Hemisphere.

Another political consequence of the momentum achieved at the special meeting in March and its positive development has been the establishment of the Special Fund to help indigenous peoples take part in preparing the proposed declaration and related activities of the Working Group, described in the following section of this report.

IV. SPECIAL FUND TO SUPPORT THE PREPARATION OF THE PROPOSED AMERICAN DECLARATION ON THE RIGHTS OF INDIGENOUS PEOPLES

In accordance with the mandate set out in resolution AG/RES. 1780 (XXXI-O/01), the Chair prepared the initial draft of the proposed resolution for submission to the Permanent Council for approval, patterned initially on the resolution on indigenous peoples adopted by the United Nations in 1985. On the basis of this initial draft, consultation commenced within the Working Group and the proposals put forward by the delegations on the main points of the draft were consolidated. The Chair accepted and took into account the proposal made by the representatives of indigenous peoples on the draft resolution submitted at the special meeting, which is contained in document GT/DADIN/doc.75/02.

Taking into account the various proposals, the Chair drafted a new text that was discussed extensively in informal consultations. The delegations reached a consensus on this text, which was approved at a formal meeting of the Working Group and subsequently by the Committee on Juridical and Political Affairs. The Permanent Council adopted resolution CP/RES. 817 (1319/02) by consensus on May 8, 2002.

The resolution establishes the Special Fund for the purpose of providing financial support for participation by representatives of indigenous peoples in the process of drafting the proposed declaration. The resolution sets criteria for selecting participants and creates a Selection Committee consisting of the two Chairs of the Working Group, the outgoing Chair and the current one, and three indigenous representatives. The Secretary General will be in charge of administering the Fund.

The establishment of the Fund is a political event of the highest importance in the process of addressing the issue of indigenous peoples within the OAS. It has been established at a time of consensus on political willingness to contribute to the process of approving the declaration, with the participation of representatives of indigenous peoples.

V. PROPOSED RESOLUTION OF THE AMERICAN DECLARATION ON THE RIGHTS OF INDIGENOUS PEOPLES

Following the special meeting, the Chair prepared an initial draft of the proposed resolution based on the proposals submitted by the countries that made provision for continuing with the draft declaration and other provisions relating to the comprehensive treatment of the issue of indigenous peoples under the OAS. The Chair held informal meetings with the delegations concerned, and a text based on consensus was drafted and approved at a formal meeting of the Working Group and by the Committee on Juridical and Political Affairs. On May 8, 2002, the Permanent Council approved by consensus the draft resolution for submission to the General Assembly (AG/doc.4065/02).

Given the ever increasing consensus on this issue gained during the year, the draft resolution stresses the priority accorded by the OAS to the process leading up to the approval of the American Declaration on the Rights of Indigenous Peoples. The resolution contains concepts relating to national consultation, the holding of at least one special meeting by March 31, 2003, and the possibility of other meetings of the Working Group on specific issues. Also, the IACHR was requested to strengthen the role of the special rapporteur on indigenous peoples, to promote exchanges of information between the member countries, and to coordinate activities on this issue under the OAS.

Note: The following documents should be consulted for the purposes of this report:

1. Agenda of the special meeting (GT/DADIN/doc.46/01 rev. 4)

2. Draft declaration presented in three-column format. Document presented by the Chair of the Working Group (GT/DADIN/doc.53/02 corr. 1)

3. Inaugural address by the Chair of the Working Group (GT/DADIN/doc.64/02) and Welcoming remarks of the First Lady of Peru, Dr. Eliane Karp de Toledo (GT/DADIN/doc.68/02)

4. List of participants in the special meeting (GT/DADIN/doc.63/02)

5. Report by the Rapporteur of the special meeting of the Working Group (GT/DADIN/doc.83/02)

6. Minutes of the special meeting of the Working Group (GT/DADIN/doc.84/02)

7. Comments presented by the representatives of the indigenous peoples (GT/DADIN/doc.70/02 rev.1)

8. Proposals presented by the states and the representatives of the indigenous peoples on the articles considered at the special meeting (GT/DADIN/doc.71/02 rev.1)

9. Presentation by the Mexican delegation (GT/DADIN/doc.65/02)

10. Proposals presented by the United States delegation (GT/DADIN/doc.66/02 rev. 2)

11. Comments made by the Canadian delegation on Articles VII to XVIII and on the question of the self-government of the peoples referred to in the Proposed American Declaration on the Rights of Indigenous Peoples (GT/DADIN/doc.69/02)

12. Declaration of the Indigenous Caucus made during the special meeting of the Working Group to prepare the proposed American Declaration on the Rights of Indigenous Peoples (GT/DADIN/doc.74/02)

13. List of documents registered by the Secretariat up to March 27 (GT/DADIN/doc.55/02 rev. 1)

14. Summary of the experts’ presentations (GT/DADIN/doc.67/02)

15. Resolution adopted by the Permanent Council establishing the Fund to support the Preparation of the American Declaration on the Rights of Indigenous Peoples (CP/RES. 817)

16. Draft resolution on the American Declaration on the Rights of Indigenous Peoples (AG/doc.4065/02)
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