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I.  Introduction


Thank you for the opportunity to speak to you today.  I have been engaged in the practice of American Indian Law in the United States for nearly 30 years, including 25 years as a government attorney with the U.S. Department of the Interior in Washington, D.C., and also in Oklahoma and New Mexico.  I began my practice of law representing indigent Indian people on the Navajo Indian Reservation in Window Rock, Arizona.  Since my retirement from government service two years ago, I have been representing small Indian tribes, including the Skull Valley Band of Goshute Indians in Utah,
 the Kickapoo Traditional Tribe of Texas,
 and the Ute Mountain Ute Tribe, whose lands surround the so-called Four Corners of the States of Colorado, New Mexico, and Utah.  In addition to my involvement in hundreds of lawsuits involving Indian rights, my years of service with the Federal Government has enabled me to be a witness and participant in the resolution of numerous Indian land and natural resource claims by the Congress of the United States.  


My presentation today is intended to provide general background on the recognition of the aboriginal rights of Indian tribes in the jurisprudence of the United States over the last 200 years, and a brief overview of modern legislative efforts to resolve pending claims of Indian tribes to lands and natural resources.  Of course, the overall history of the U.S. government’s relationship with indigenous tribes has not been a proud one, but the early recognition of the concept of Indian property rights has provided opportunities for Native peoples to continue to assert their aboriginal rights in modern times.  As you will hear from Mr. Robert T. Coulter tomorrow, those opportunities have nevertheless been subject to some severe limitations. 

II.
Recognition of “Indian Title” 


A.
By the U.S. Congress and the Supreme Court

There was general recognition at the time of American independence in 1776 of the concept of aboriginal Indian title.  This was drawn from the laws of the European colonial powers.  Thus, for example, both the national government and the governments of the several states entered into treaties with Indian tribes, which often provided for the cession of aboriginal territory, payment of some compensation, and promises to protect the tribes’ sovereignty and ownership over their remaining territory.  Many of these early treaties were driven by the need for alliances in the war of independence against the British.

There was confusion during this early period about the relative powers of the national government and the competing governments of the original 13 States in their dealings with Indian tribes.  Thus, this was an important focus of the Constitutional Convention in 1787-88.  The new Constitution gave to the President the power to make treaties “by and with the advice and consent of the Senate … provided two thirds of the Senators present concur ….”  Art. II, § 2, cl. 2.  The several States were not permitted to enter into treaties, Art. I, § 10, cl. 1, but there were subsequent disputes over whether that prohibition extended to treaties with Indian nations.  However, the Constitution made clear that it was the U.S. Congress which was given the power “to regulate commerce with foreign nations … and with the Indian tribes …”  Art. I, § 8, cl. 3.  At this time it was also clear that Indian people who continued to maintain relations with their tribes were not considered part of the body politic of the United States, as the Constitution provided for the apportionment of seats in the House of Representatives of the Congress by population of “free persons … and excluding Indians not taxed …”  Art. I. § 2, cl. 3.  In sum, the Constitution reflected the belief that Indian tribes constituted separate nations within the sovereign borders of the United States, and that therefore tribal members were not taxed, or given any of the rights of citizens of the U.S.

The First Congress soon addressed the subject of Indian property when it enacted the first Trade and Intercourse Act in 1790, under the authority of Commerce Clause, cited above.  This law reserved to the Federal Government the authority to approve all real estate transactions with Indian tribes.  It provided that no sale of lands “by any nation or tribe of Indians shall be valid to any person … or to any state … unless the same shall be made and duly executed at some public treaty, under the authority of the United States.”  1 U.S. Stat. 37.   A number of the individual states, however, continued to negotiate treaties of cession with Indian tribes, and this 1790 law, known as the Indian Nonintercourse Act, proved to be an important tool for eastern tribes in the late 20th century in their efforts to obtain compensation for lands lost in those treaties.    

Early litigation over questions of Indian title was primarily conducted among non-Indians competing for the title to lands formerly occupied by Indians.
  The question often was, “Who had the better claim of title, the purchaser who dealt directly with an Indian tribe or a buyer who dealt exclusively with the state government?”  The results of these lawsuits were mixed, but the U.S. theory of Indian title grew out of them.  The U.S. Supreme Court held, first in Fletcher v. Peck, 10 U.S. 87 (1810), and then in Johnson v. M’Intosh, 21 U.S. 543 (1823), that the underlying title to Indian lands lay with the European sovereign who discovered the land, and that this title passed to the 13 Original States who formed the U.S.A.  But this title, even if later acquired from a State by a non-Indian, was held to be subject to the right of Indian occupancy of the lands, which would first have to be extinguished by the sovereign before a purchaser of the title could occupy and use the land.  That sovereign was the Federal Government which had reserved that power to itself in 1790 through the Indian Nonintercourse Act.  This Indian right of occupancy was held to be “as sacred as the fee title of the whites.”  Mitchel v. United States, 34 U.S. 711, 746 (1835).  It was a legal principle which was reaffirmed by the Supreme Court time after time, to the present day.  Its applicability was extended to lands west of the Mississippi River which had once been under Spanish and French sovereignty.  Chouteau v. Molony, 57 U.S. 203 (1854).  The underlying fee title to these new lands was said to lie in the United States itself; thus, the Federal Government could convey title by patent to homesteaders, but that title was not complete without the extinguishment of the Indian title.

The extinguishment of the Indian title to most of the territory of the U.S.A. was accomplished through treaties of cession negotiated between Indian tribes and the U.S. government prior to 1871.
  These treaties were often made after Indian tribes had been defeated at the end of wars against them, or in the face of the threat of war, and thus were routinely unfair.  But the quality of the bargain was never viewed by American jurisprudence as a basis for reversing the Tribes’ loss of title to their lands.
  Later, the wide recognition of the unfairness of these transactions did give rise to a rule of judicial treaty interpretation that “doubtful expressions [are to be interpreted] in favor of a weak and defenseless people.”  Choate v. Trapp, 224 U.S. 665, 675 (1912).  By the end of the Indian wars in the West and the cessation of treaty-making, most surviving Indian tribes had either been relocated to small reservations beyond their aboriginal territories, or were confined to tracts comprising  a fraction of those territories.  Multiple tribes were sometimes relocated to a single reservation.   

Further erosion of tribal property rights occurred with the enactment by Congress of the various “allotment acts”, which divided tribal property among individual tribal members, distributing the “surplus” lands to homesteaders.  When the Kiowa, Comanche, Apache Tribes of Oklahoma complained that the Congress had violated their 1868 treaty rights by allotting the land to members, and paying inadequate compensation to the Tribes for the sale of the surplus lands, the Supreme Court held that, notwithstanding the “sacred” nature of Indian title, it was within the “paramount power” of Congress to alter property relationships of its Indian wards without violating the Constitution. Lone Wolf v. Hitchcock, 187 U.S. 553 (1903).  The title to most individual Indian allotments mirrored the concept of Indian title which was applied to aboriginal tribal territories, but the restriction on sale and taxation was only temporary.  The underlying fee title remained in the United States government, but it was held “in trust” for the individual Indian owners.  After 25 years, the owners, or their heirs, were issued fee patents—much like the land patents issued to non-Indian homesteaders.  However, many individual Indian owners of these allotments later lost these lands for failure to pay taxes, or the lands were simply sold off.

Although the unfairness of the treaty negotiation process was long recognized, it was not until 1946 that Congress created the Indian Claims Commission (ICC) to allow Tribes to make claims against the United States based on unconscionable transactions.
  The existence of the ICC created the 20th century impression among many people in the U.S.A. that the debt owed indigenous people for the conquest and taking of their aboriginal lands was now being paid in full.  This, however, overlooked two important facts:  (1) a significant amount of land in the West was never the subject of a treaty of cession; and (2) many other lands, particularly in the East, were the subject of transactions never approved by Congress, as required by the Nonintercourse Act of 1790.  

In the case of the unceded Western lands, continued traditional Indian uses of these lands, such as for hunting, fishing, gathering, or for ceremonial purposes, was ignored, and the lands were treated as the public domain of the federal government, or was set aside as National Forests or for military use.  Some were the subject of erroneous surveys of Indian reservations.  Other tribal lands were simply encroached or overrun by settlers.  To this day, many indigenous people live in close proximity to these unceded tribal lands, but they are usually required to obtain permits from federal land management agencies to use what they believe to be their aboriginal lands.  

Lands which were the subject of invalid transactions, due to the lack of approval of Congress pursuant to the Indian Nonintercourse Act, are largely inaccessible to the original tribal owners, because for generations the fee title to those lands passed from person to person without any knowledge of the tribal cloud on that title, namely the Indianright of occupancy recognized by the Supreme Court so many years ago.  Large cities, like Syracuse, New York, Rock Hill, South Carolina, and Tacoma, Washington, now lie in areas where the tribal right of occupancy was never extinguished—at least not until the assertion of tribal claims after 1970. 

 
B.
The Treaty of Guadalupe Hidalgo of 1848

Indian title to lands in the southwestern United States has a somewhat unique history because this huge area was ceded to the United States after the War with Mexico in 1848 by the Treaty of Guadalupe Hidalgo.  Mexico, and Spain before it, had recognized Indian people as citizens, and provision was made in that Treaty for the protection of the property of Mexican citizens within the ceded area.  The manner in which the U.S.A. dealt with Indian land claims in this region varied dramatically from State to State, nd from Tribe to Tribe. This created confusion within American jurisprudence, especially in what is now the State of New Mexico.  

In California, many Indian lands were overrun by non-Indian settlers during the Great Gold Rush of 1850 and thereafter.  Indian title to those lands was largely ignored, and large populations of indigenous people disappeared, as communities were ravaged by disease and the often homicidal appetite of gold seekers.  Meanwhile, in 1851 Congress passed a law for the confirmation of “private land claims” in California under Mexican Law, to implement the 1848 Treaty, but the law imposed a short, two-year statute of limitations.  Fifty years later that limitations period was applied to a claim of Indian title, and thus California Indians discovered belatedly that they had been required to file administrative claims to protect their title to lands where they had resided for generations. Barker v. Harvey, 181 U.S. 481 (1901).  As a consequence, many Indian titles throughout the State were deemed extinguished merely because the Indian owners had failed to file claims to them. 

American settlers in Texas declared their independence from Mexico in 1836, and then merged with the U.S.A. a decade later.  The short-lived Republic of Texas gave little or no recognition to Indian title, and most tribes were exterminated in the 19th century.  No Indian reservations were recognized in Texas until lands were set aside to three surviving tribes in the 1980s.  

Elsewhere in the Southwest the treatment of Indian title depended upon the lifestyle of the Indian communities.  For example, the agricultural Pueblos who had received Spanish and Mexican land grants were treated as owning those lands in fee as Mexican citizens.  Tribes viewed as nomadic, warlike, or primitive had not received land grants from Mexico, and they were treated by the American authorities more like the Tribes of the Great Plains and the Northwest, with whom many treaties were negotiated.  So, for example, treaties were negotiated with the Navajo and Apache Tribes; none were negotiated with the Pueblos, who held Spanish land grants surrounding their villages, but who also used the surrounding areas for hunting and gathering.  The Congress provided for confirmation of the land grants, issuing fee title patents to the individual Pueblos in the 1860s, but U.S. authorities largely ignored the Indian title to the surrounding areas.  Many of these areas were designated National Forest lands in the early 20th century.

There was also a great deal of confusion over the question whether Pueblo lands could be sold to non-Indians.  Initially, the Supreme Court viewed the Pueblo people as too “civilized” to be “Indians” even though they were indigenous to the Southwest.  Later, when questions arose concerning Congressional power to provide services to the Pueblo Indians, the Supreme Court overruled itself, and said that the Nonintercourse Act did apply to their land titles.  This created havoc in New Mexico where non-Indian people had been buying lands from the Pueblos for years, including lands within large towns, like Taos and Española.  Later, non-Indian titles were cleared under a 1924 Act of Congress.       


C.
Modern legislation to settle Indian land claims

With the discovery of oil on the north slope of Alaska in the 1960s, there came the realization that the land claims of most Alaska Natives had never been resolved.  In the push to authorize a pipeline from Point Barrow on the Arctic Ocean to Valdez on the southern coast of Alaska, federal and Alaska officials met hurriedly with confederations of Alaska Native groups to negotiate legislation to settle their land claims.  There was virtually no litigation over the extent of the claims, how various indigenous groups defined their own territories, or what the value of these lands might be.  The negotiated solution was the Alaska Native Claims Settlement Act of 1971 (ANCSA), a complex piece of legislation which purported to extinguish all Native claims in return for a billion dollars to be distributed through 13 Native-owned regional corporations which were to be created immediately under Alaska law, and the identification of millions of acres of land to be set aside for both the regional corporations and for village corporations throughout the State.  Implementation of this complex settlement formula took over a decade.  There were many lawsuits among Native corporations challenging agency interpretations of this confusing law.  How the valuable settlement pie was to be sliced up and served up to these corporations was far from clear.  Many lawyers found this litigation to be very profitable.

One of the first tasks was the preparation of an Alaska Native Roll to determine who was a Native (and thus entitled to federal money), what each person’s Native affiliation was (usually by self-identification), and the assignment of these individuals to membership in the new Native corporations.  The regional corporations did not purport to be the alter egos of true indigenous groups, but the village corporations were supposed to mirror such groups.  Alaska Natives who resided outside of Alaska were assigned to a “13th Regional Corporation, and no village corporation.  The lands later patented to these corporations were conveyed by fee patent, and they could be sold without government supervision.  Individual members were given stock in these corporations, and thus became “shareholders”, but could not sell their stock for 20 years. Hence, the concept of Indian title developed in American jurisprudence had little or no applicability to most of Alaska.  Some of these corporations have been profitable, and own a large portion of Alaska businesses.  Some went bankrupt almost immediately after federal funds were distributed to their members.  As the 20th anniversary of ANCSA approached, many Native leaders raised the concern that there would be a fire sale of Native corporate stock to non-Natives after 1991, and that Native ownership of much of their land and natural resources in Alaska would disappear.  This was remedied by legislation passed by Congress, putting some restrictions on the conveyance of stock.  At this time most of the lands reserved for Native peoples under the terms of ANCSA remain in Native ownership, primarily through these modern Native-owned corporations.

Ironically, shortly after the Alaska Native claims were settled, and many in the Congress thought they had finished America’s business of settling indigenous land claims, several Indian Tribes in New York State and New England began to assert claims to lands lost in the late 18th century by virtue of violations of the Indian Nonintercourse Act.  In New York, the Iroquois people of the Oneida, St. Regis Mohawk, Cayuga, and Onandaga Indian Nations claimed that treaties of cession with New York State, as early as the 1780s had never been approved by the U.S. Congress, and were thus void.  In Maine, the Passamaquoddy and Penobscot Tribes claimed aboriginal Indian title to two-thirds of the State based on the invalidity of treaties with the Commonwealth of Massachusetts in the 1790s.  In 1974 the U.S. Supreme Court held that the Oneida Nation could pursue these claims in federal courts, but offered no opinion on the merits of that claim.  This exploded into a huge political issue in Maine in 1976 when Boston attorneys who write opinions on municipal bonds for Maine municipalities refused to give adequate ratings to those communities due to the clouds on title to the lands within those communities.  All of a sudden, residents in much of the State began wondering whether titles to their homes and businesses were any good, and whether they could borrow money on them.  These lands had been held by non-Indian owners for nearly 200 years, the fairness of the latter-day assertion of these Indian claims in court was called into question.

Many politicians in Maine tried to outdo one another in their opposition to the Indian claims, and members of the Tribes began to experience a racist backlash.  In 1977 President Jimmy Carter appointed his own representative to meet with tribal and state officials in Maine and to make a recommendation on settlement of the claims.  That representative, a retired judge from Georgia, submitted a report to the President in 1978 recommending that the Tribes be paid $25 million in return for extinguishment of their title claims by the U.S. Congress.  The Tribes rejected this proposal, and demanded that the return of a portion of their aboriginal lands must be included in any settlement.  This presented a problem, as the government owned little land in Maine.  Large forest acreages were owned by huge paper companies, who later became part of the settlement negotiations.  Ultimately, a settlement was reched in 1980 whereby the Tribes (which now included the Houlton Band of Maliseets) were paid $81.5 million into trust funds, and $54 million of that was set aside for land acquisition, primarily from the paper companies.  Part of the political bargain, however, was that the Maine Tribes would relinquish much jurisdiction over their lands to the state government, which had been exercising that authority (unlawfully, as it turned out) since statehood in 1820.  Disputes over the relative breadth of tribal and state jurisdiction over tribal lands continue today.

Efforts to settle claims in New York were not successful, and court battles have continued for 25 years.  There have been some substantial victories.  In 1985 the U.S. Supreme Court held in the Oneida Nation case that state statutes of limitations did not apply to the assertion of these land claims, and they are not barred even though they are 200 years old.  The Court upheld the concept of Indian title, as described by the Court in the early 19th century, and ruled that state laws could not diminish the claims.  The Federal Government filed a brief in support of the Tribe’s position.  In the 1990s the Cayuga Nation won a substantial $50 million monetary judgment against the State of New York, which still must be appealed.  But the New York federal courts have ruled in recent years that the Tribes could not obtain the return of any private lands through litigation, because to deny title to the non-Indian owners after centuries would be inequitable.

Legislative settlements have been successfully negotiated with Tribes in Rhode Island (Narragansett), Connecticut (Mashantucket Pequot, who now own the largest casino in the U.S.), South Carolina (Catawba), and Florida (Seminole and Miccosukee).  Settlements of the claims in New York are still possible in the near future, as the more recent court rulings have narrowed the wide realm of possible results of continued litigation.  

This Indian land claim settlement process, requiring action by Congress and the agreements of the participating Tribes, begun in the 1970s after the enactment of ANCSA, is now widely regarded as a valuable tool for resolving tribal land claims which arise under the Indian Nonintercourse Act, which usually involve large blocs of privately-held lands.  However, there has been less support for resolving tribal claims to public lands in the West through such a negotiated legislative process, as discussed below.            

D.
The Indian Claims Commission Act and “public lands”

The jurisprudence of Indian tribal claims to lands held by the Federal Government in the West— also known as “public lands”— has been less favorable for the Indian claimants.  As mentioned above in footnote 6, the Indian Claims Commission Act of 1946 allowed indigenous people only to obtain monetary compensation for the loss of their lands, not the return of those lands themselves.  Indeed, the ICC did not even award interest on the value of aboriginal lands lost by tribes.  Thus, for example, if a tribe lost possession of a million acres of land in 1875, and that land had a fair market value of $1 per acre in 1875, the tribe was awarded only $1 million for the loss of that land in 1975.  However, if a tribe lost lands which had been set aside by a treaty, the ICC and the courts have treated the Indian title to that land as “recognized title”, not “aboriginal Indian title”, and interest has been added to the compensation for the loss of those lands.  But compound interest has not been allowed. 

Although most lands in the West were the subject of treaties of cession, many lands were not.  Indian Tribes have rarely been able to regain possession of those lands through lawsuits against the Federal Government, because there is a 12-year federal statute of limitations which bars almost all such claims.  This is ironic because Tribes have been able to pursue lawsuits against States and private landowners because no state statute of limitations is applicable, under the 1985 Oneida decision mentioned above.  

Also, many western Tribes were persuaded by their lawyers 50 yeas ago to file claims with the ICC.  And once they have been awarded compensation by the ICC, their claims to regain possession of their aboriginal lands was barred by the terms of the Indian Claims Commission Act, according to a 1985 decision of the U.S. Supreme Court in the Western Shoshone case.  Some Tribes rejected pursuit of a monetary award, believing that they should regain possession of their lands.  Although they could not sue the Federal Government because of the 12-year statute of limitations, they have sometimes been able to persuade Congress or the President to return their lands.  In 1934 Congress authorized the return of some “surplus” lands to tribal reservations, to the extent that the lands had not been settled by homesteaders.   Some lands were returned to Tribes by Executive Order, but Congress withdrew the President’s authority to do so in 1928.  Nevertheless, Congress has passed laws from time to time which returned some of these lands to Tribes.   For example, the Navajo Nation’s reservation was expanded several times by both Executive Order and legislation.  But a Navajo lawsuit claiming aboriginal lands in western New Mexico was rejected by the courts in 1987 due to the expiration of the statute of limitations.   

One avenue that Tribes have pursued to regain possession of their lands, with some success, is to petition the Secretary of the Interior to resurvey their reservations.  Modern surveys have sometimes demonstrated that old surveys were erroneous, excluding thousands of acres of lands from the Tribes’ reservations.  One Tribe which was zealous in the pursuit of various land claims, the Pueblo of Santo Domingo in New Mexico, reached a settlement with the Federal Government which the Congress ratified in 2000, resulting in the return of 20,000 acres of land to the Pueblo.  Santo Domingo had sued to correct an erroneous 19th century survey of their Spanish land grant, and also sought the return of other lands which were the subject of another Spanish land grant which the Pueblo had purchased in the 18th century.  

III.
Recognition of other property interests and usufructory rights of Indian tribes


A.
Fishing, Hunting and Grazing Rights

A number of Indian treaties in the Northwest and the northern Midwest provided for off-reservation fishing rights.  Some treaties also provided for off-reservation hunting, gathering, and grazing rights within aboriginal territories.  As 20th century population pressures and state regulatory authorities made it more and more difficult for indigenous people to exercise these rights, they began pursuing litigation to enforce these rights in the 1970s.  The courts have been inclined to construe the treaties in the Indians’ favor, and many of these lawsuits have been successful.  For example, the Menominee Tribe in Wisconsin was able to establish that its treaty hunting right survived the elimination of its reservation.  Menominee Tribe v. United States, 391 U.S. 404 (1973).  And in the Northwest Indian Tribes have reestablished themselves as commercial fishermen.  The landmark case was Washington v. Washington Commercial Passenger Fishing Vessel Assn., 443 U.S. 658 (1979), which held that the Tribes off the Puget Sound were entitled to 50% of the salmon catch on the basis of treaty language negotiated in the 1850s.  However, environmental degradation of the streams where these fish spawn has threatened the future exercise of these rights.  


B.
Water Rights

Many observers view the assertion of tribal water rights as the most critical issue in the late 20th and early 21st century.  In the arid West, water resource development is critical to the survival of growing populations.  The Federal Government subsidized numerous irrigation and other water projects in the West throughout the last 100 years, and many desert Tribes did not participate in this development.  But the Supreme Court ruled in an obscure lawsuit pursued by federal attorneys a century ago on behalf of the Indians of the Fort Belknap Reservation in Montana case that Tribes retained senior rights to enough water to fulfill the purposes of their reservations.  Winters v. United States, 207 U.S. 564 (1908).  For many years these proved to be empty rights for many Indian Tribes, as they had no resources to effectuate those rights.  But as the population in the West grew in the late 20th century, the States were forced to seek adjudication of the extent of the senior Indian rights, and there came a growing realization that the tribal rights threatened longstanding irrigation projects and development of water resources for urban areas.  

Litigation to adjudicate water rights in the western United States is complex and time-consuming, as all water users in a stream system must be named as parties.  These cases can last for decades.   Consequently, the leaders of States and Indian Tribes have sought legislative settlements of these Indian water right claims in the U.S. Congress.  Twenty acts of Congress in the last 20 years have secured valuable tribal rights, and provided revenue for their development.  Also, Congress has authorized water marketing by Tribes so that they may profit from their senior rights, by leasing their water to urban areas.  This continues to be a very active area of negotiation and legislation.


C.
Cultural and Religious Rights on Public Lands of the United States

A recent development in the efforts to recognize the property rights of indigenous people in the United States has been the recognition of their freedom to practice their traditional religions and protect their cultural values on public lands.  The Native American Graves Protection and Repatriation Act of 1990 gave a priority to Indian people in claims of ownership of cultural items found on public lands.  This was a modern reaction to the past practice of exhibiting such cultural items, including the remains of indigenous ancestors, in museums throughout the world.  

A 1994 Executive Order required federal agencies to protect Indian sacred sites on public lands.  This added to protections already put in place by the Archeological Resource Protection Act.  Now, the fact that a site is considered religious by tribal leaders is enough to trigger mitigation of development to avoid harming such sites.  Some federal agencies have attempted to provide a preference to Indian tribal religious uses of federal lands; but such a practice is viewed as violating the Establishment Clause of the U.S. Constitution which does not allow the government to favor any particular religion.  An example is Devils Tower in Wyoming, considered sacred by many Tribes, but also popular with rock climbers.  The National Park Service sought to limit uses of the site which would offend Indian religious practitioners during one month out of the year, but a litigation challenge changed the local Park Service policy to one of merely advising potential users of the religious significance of the site.  

In recent years the Pueblo of Sandia in New Mexico pursued a land claim, based on an incorrect boundary survey of a Spanish land grant, to a popular recreational area on a mountainside outside of Albuquerque, New Mexico.  The principal concern of the Pueblo was that increased use and development of the mountain would interfere with their continued religious uses of the area.  This claim has now been settled, and legislation to ratify this settlement will be enacted later this month.  The legislation limits development of the area, and recognizes the Pueblo’s historic cultural and religious use of the mountain.
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�   The Goshute people are related to the Western Shoshone Indian people of Nevada and California.  Goshute aboriginal territory encompassed desert lands of the Great Basin from the Great Salt Lake on the east to what is now eastern Nevada on the west. 





�  The Texas Kickapoos are one of three recognized Kickapoo Tribes in the U.S.A., the others being in Oklahoma and Kansas.  The Kickapoo aboriginal territory lay in the northern Midwest, in Illinois and Michigan.  For over 100 years their migratory lifestyle has regularly taken them into Mexico where they have important cultural sites.   


�   For all practical purposes, indigenous people did not have access to the courts for many decades.  When the Cherokee Nation tried to invoke the original jurisdiction of the U.S. Supreme Court in a dispute with the State of Georgia, the court held that the Tribe was neither a State nor a foreign nation, but a “domestic dependent nation”, and that the Supreme Court had been given no jurisdiction over suits filed by tribes.  Cherokee Nation v. Georgia, 30 U.S. 1 (1832).  Individual Indians generally had no resources to enable them to file lawsuits.  In 1879 a federal judge in Nebraska ruled, however, that Indians were “persons” within the meaning of the writ of habeas corpus.  U.S. ex rel. Standing Bear v. Crook, 25 Fed.Cases 695.  The government had contended that Indians had no right to invoke the writ.





�   After 1871 federal officials continued to negotiate agreements with tribal leaders to open more and more of their lands to non-Indian settlement, and these agreements were required to be ratified by both houses of Congress.  These were technically not “treaties” but they had the same legal effect.


 


�   It should be noted, however, that some reservations were expanded by Executive Orders when Federal officials realized that the treaty reservations were too small to implement the late 19th century policy of “civilizing” the indigenous population.


�   The Commission was given the authority to award monetary compensation only, not the return of any land.  This is discussed in section II.D. of  this paper. 


�   In the 1960s, and up to the present, many non-Forest public lands have been transferred back to the Pueblos Acts of Congress.  Some of these enactments settled pending Pueblo land claims.  They are discussed below.






