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FOLLOW-UP FACTSHEET OF REPORT Nº 35/08
CASO 12.019
ANTONIO FERREIRA BRAGA
(Brazil)

I. Summary of case
	Víctim(s): Antonio Ferreira Braga

Petitioners (s): Center for Justice and International Law (CEJIL)
State: Brazil

Merits Report No.: 35/08, published on July 18, 2008

Admissibility Report No.: Analyzed in the Merits Report No. 35/08

Themes: Right to Humane Treatment / Right to Personal Liberty / Right to a Fair Trial / Right to Judicial Protection / Torture, Cruel, Inhuman and / or Degrading Treatment / Arbitrary detention
Facts: Antonio Ferreira Braga, was unlawfully arrested by civilian police on April 11, 1993.  The following day he was tortured at the Fortaleza Headquarters of the Ceará State Police’s Robbery and Theft Division to force him to confess to the theft of a television set.  As for the facts alleged, two of the police officers involved were convicted and sentenced to a total of 6 (six) months in prison due to aggravating circumstances.  However, the Police Commissioner in charge of the station where the torture allegedly occurred and the Police Inspector were acquitted.  The sentence was ultimately confirmed and became final on May 12, 1999.  However, on June 10, 1999, the same judge who confirmed the sentence then issued another decision in which she declared that enforcement of the sentence delivered in the case was time-barred by the statute of limitations because of the time elapsed between the date the complaint was entered and the date of the conviction.
Rights violated: The Commission finds that the Brazilian State has violated the rights of Mr. Antônio Ferreira Braga as enshrined in Articles 5, 7, 8.1, and 25 of the American Convention; and finds, further, that the State failed to fulfill the obligation set forth in Article 1.1 of the Convention and the obligations set forth in Articles 1, 6, 7, and 8 of the Inter-American Convention to Prevent and Punish Torture.  The violation of the rights enshrined in Articles 8.1 and 25 of the American Convention was included by the Commission under the principle iura novit curia. 


II. Recommendations
	Recommendations
	State of compliance in 2020

	1. That the necessary measures be taken to give legal effect to the obligation to investigate and effectively punish the authors of the unlawful detention of Antonio Ferreira Braga and the torture inflicted upon him.  The State must ensure criminal due process to prevent the statute of limitations from being invoked as grounds for time-barring criminal punishment in the case of crimes like torture and to prevent unwarranted delays in due process.
	Pending compliance

	2. That an investigation be conducted to establish the civil and administrative responsibilities incurred by the unreasonable delay in the criminal prosecution of the torture inflicted upon Antonio Ferreira Braga, especially delays on the part of the judicial authorities who heard the case, in order to determine whether there was negligence in their conduct and if so to punish them accordingly.
	Pending compliance

	3. That adequate reparation be made to Antonio Ferreira Braga for the violations of his human rights established herein, including pecuniary compensation.
	Partial compliance 

	4. That training be given to civil police officers in order to provide them with a basic understanding of respect for the fundamental rights protected under the American Convention, especially as regards proper treatment.
	Substantial partial compliance


III. Procedural Activity
1. On August 21, 2020, the IACHR requested updated information from the State on compliance. The Stated requested extensions on September 17 and October 7. On October 8, 2020, the State presented this information to the Commission.
2. The IACHR requested updated information on compliance from the victims’ representatives on August 21, 2020. The petitioners requested an extension on September 21. The petitioners presented the information requested to the Commission on October 16.
IV. Analysis of the information presented 

3. The Commission notes that the information provided by the parties in 2020 is relevant on measures adopted regarding compliance with at least one of the recommendations issued in the Merits Report No. 35/08. 

V. Analysis of compliance with the recommendations
4. Regarding Recommendation 1, in 2019, the State did not provide information on the measures adopted to compliance with this recommendation. On November 26, 2018, the Brazilian State reported, as an overview, that it had initiated criminal and administrative disciplinary proceedings against the police agents involved in the case that is the object of Report on Merits No. 35/08. Furthermore, the State broadly communicated several actions it is taking to prevent and punish acts of torture. Among these, the Brazilian State highlighted that in 2016, the National Council for Justice (CNJ, the Portuguese acronym) conducted a seminar on the role of the Judiciary Branch in torture cases. The purpose of the event was to take an in-depth look and to discuss Protocol II of Resolution 213/2015, which addresses procedures for the intake and prosecution of reports of torture and other cruel, inhumane, or degrading treatment. The event include presentation of the report, “Prosecuting Torture: analysis of the jurisprudence in Brazil’s courts of justice (2005-2010)”, which was prepared by representatives of civil society.

5. According to the information provided by the Brazilian State, within the context of the National System to Prevent and Combat Torture is the National Mechanism to Prevent and Combat Torture (MNPCT, the Portuguese acronym), which was created through Federal Law No. 12.847/13, pursuant to Article 3 of the United Nations Optional Protocol to the Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment. The State also highlighted the creation of the Inspector General’s Office (Corregedoria Geral) for Public Safety Agencies (CGOSP, the Portuguese acronym), under the Secretariat for Public Safety and Social Defense, which functioned until 2011. Subsequently, the General Controller’s Office for Discipline in Public Safety Agencies and the Penitentiary System (CGD, the Portuguese acronym) was instituted through Supplemental Law No. 98, of June 13, 2011. The office has the institutional mandate to perform the functions of guidance, control, supervision, and investigation. According to the State, the CGD, which has administrative autonomy, was created to pioneer efforts to improve control of preventive and disciplinary systems in police bodies. 

6. In 2020, the State sent information taken from the electronic procedural system of the 4th Criminal Court of the District of Fortaleza (4ª Vara Criminal da Comarca de Fortaleza). This information refers to the proceedings that unfolded in the case that concluded with a decision on June 10, 1999, decreeing that the statute of limitations on the execution of the sentence had expired.

7. In 2019, the petitioners noted that the creation of organizations and institutions specialized in torture was a positive step to prevent and combat this phenomenon. They also, however, informed the IACHR that, in their opinion, the establishment of such institutions was part of the State’s overall obligation in light of the commitments it had undertaken at the international level, and was not a specific measure to comply with the recommendations contained in the Merits Report No. 35/08. In that regard, the petitioners reported that, thus far, the State had not provided specific information on processes to examine and review the application of the statute of limitations in the criminal proceedings initiated to investigate and punish the human rights violations committed against Mr. Ferreira, and requested that the IACHR require the State to provide specific information on the progress and outcomes of the investigation into those acts. The petitioners also informed their concern about what they called a deterioration of the MNPCT’s functions resulting from the dismissal of experts by presidential decree, budget cuts, and restrictions on international trips. In the opinion of their representatives, those factors compromised the work of preventing and combating torture and were highly inconsistent the actions reported by the State.
8. In 2020, the petitioners considered that compliance with the recommendation was still pending. In this respect, they reiterated the information provided in 2018 and 2019. Additionally, they highlighted that the State had not reported on proceedings aimed at reviewing the statute of limitations applied to the criminal proceedings initiated in connection to the crimes committed against Antônio Ferreira Braga. They further highlighted that the research they themselves had conducted failed to reveal any new actions to move case 96.05515-8/1993 forward. 

9. The Commission notes with concern that 27 years after the fact, and 12 years after the publication of Merits Report No. 35/08, the State has yet to take measures aimed at complying with this Recommendation. The IACHR therefore calls on the State to provide detailed and exhaustive information on the steps taken to effectively punish the perpetrators of Antonio Ferreira Braga’s illegal arrest and torture, in the terms provided for in Merits Report No. 35/08. In light of the foregoing, the IACHR concludes that compliance with Recommendation 1 is pending.
10. Regarding Recommendation 2, in 2019, the State did not informed on measures adopted to comply with the recommendation. On November 26, 2018, the Brazilian State indicated that proceedings had been introduced in the National Office of the Inspector General for Justice, the National for Justice, and the Office of the Judicial Inspector General of the State of Ceará (Corregedoria-Geral de Justiça do Estado do Ceará by which the judicial authorities involved in the prosecution and trial of criminal case No. 96.05515-8/1993 were found not liable. Therefore, [the State] believes that there was no significant information to submit to the Commission in 2018.
11. In 2020, the State reported on the proceedings brought before the Office of the National Judicial Inspector General (Corregedoria Nacional de Justiça), the National Council of Justice, and, specifically, the Office of the Judicial Inspector General of the State of Ceará. The State indicated these proceedings were brought to determine the responsibility of authorities that were involved in criminal case 96.05515- 8/1993 and it provided more details about the proceedings’ status. The State also mentioned that on January 20, 2015, the then National Judicial Inspector General (Corregedora Nacional de Justiça), Minister Nancy Andrigui, filed Request for Measures [Pedido de Providências] 0000169-89.2015.2.0000, which asked the Office of the Inspector General of the State of Ceará’s Court of Justice (Corregedoria do Tribunal de Justiça do Estado do Ceará) to take measures to investigate the alleged delay in the proceedings. As a result, it was reported that the local Inspector General (Corregedora local) requested that the presiding judge of the 4th Criminal Court of the District of Fortaleza provide input on the stages of the proceedings brought by that Office (8500211- 92.2015.8.06.0026.
12. According to the information provided by the State in 2020, the judge indicated that the criminal proceedings were definitively shelved on September 10, 1999. According to the court’s electronic procedural system, the criminal case consisted of the following proceedings: (i) pursuant to the judgment of June 29, 1996, Francisco Girolando Batalha and Sonia Maria Gurgel were acquitted and Valderi Almeida da Silva and José Sérgio Andrade da Silva were sentenced to six months in prison; (ii) in 1996, the case was sent to the Ministry of Public Prosecution so it could file an appeal; (iii) on January 12, 1998, the system was updated with the partial granting of the Ministry of Public Prosecution’s appeal; (iv) on May 12, 1999, the system was updated with a 9-month prison sentence that provided for work release for Valderi Almeida da Silva and José Sérgio Andrade da Silva; (v) on June 10, 1999, a judgment was handed down, providing that the statute of limitations on the execution of the sentence had expired, a decision which became res judicata on July 6, 1999; (vi) finally, the case was shelved on September 10, 1999. After analyzing these proceedings, the local Inspector General concluded there was no functional irregularity on the part of the presiding judge of the 4th Criminal Court of the District of Fortaleza, nor of the judges who preceded her. To this end, the State shared a copy of the Inspector General’s conclusion, which stated that the presiding judge was exonerated of any functional responsibility in the alleged unreasonable delay of the criminal proceedings, given that she took up her post in 2001 and the investigation was shelved in 1999. With respect to the judges who preceded her, the Inspector General affirmed that: the events leading to the criminal prosecution occurred in 1993; the judgment was handed down in 1996; and, the case involved 4 defendants, which meant it took longer to conclude. The Inspector General stated that despite the proceedings’ complexity, it was concluded in a reasonable period of time if we consider that the decision on the appeal was issued in 1999, as was the ruling on the expiration of the statute of limitations. In light of the foregoing, the Inspector General reported that there was neither an unreasonable delay in case 96.05515-8/1993, nor responsibility on the part of authorities involved for functional errors. Additionally, the State reported that the then Judicial Inspector General of the State of Ceará had indicated that the authority who issued the judgment had already died. Thus, on March 6, 2015, the then National Judicial Inspector General decided to shelve Request for Measures 0000169-89.2015.2.0000.

13. In 2019, the petitioners alleged that, despite the information provided by the State regarding compliance with this recommendation and the abovementioned negative resolution issued in the proceedings before the National Council for Justice of the State of Ceará’s Office of Internal Affairs, and before the National Office of the Inspector General for Justice, no details on those proceedings were submitted. According to the petitioners, the State provided a bureaucratic justification to avoid explaining the specific reasons why the justice system took so many years to decide a lawsuit on illegal detention and torture committed by public servants.
14. In 2020, the petitioners indicated that the State had provided no information regarding the proceedings filed before the National Council of Justice, and specifically, before the Office of the Judicial Inspector General of the State of Ceará and the Office of the National Judicial Inspector General. These proceedings, which were aimed at investigating civil and administrative responsibility of the judges’ in the performance of their duties in Criminal Case 96.05515-8/1993, led to an acquittal. The petitioners stressed that the State’s position includes a long history of negligence and lack of transparency both in handling investigations and punishing those responsible, as well as in making reparations and disseminating the results of the proceedings. For this reason the petitioners requested that follow-up continue on this recommendation’s implementation.
15. The Commission notes that, in keeping with the information provided by the State, the National Judicial Inspector General’s decision did not take into consideration that Merits Report 35/08 already concluded there had been excessive delay in the prosecution’s domestic proceedings to investigate actions in this case, which led to the prescription of the sentence imposed. In light of the foregoing, the IACHR urges the State to provide information that clarifies in what way the above-referenced Merits Report was taken into account in developing these measures; if it was not taken into account, the Commission urges the State to adopt all the necessary measures to comply with this recommendation, in accordance with the conclusions that the Commission issued in said Report. In light of the foregoing, the Commission deems that compliance with Recommendation 2 is still pending.
16. Regarding Recommendation 3, in 2019, the State did not provide information regarding measures taken to further compliance with this recommendation. On November 26, 2018, the State reiterated that on October 21, 2008, the court ruled that payment should be made to indemnify material damages, which can be claimed by those affected in this case by following the procedure for satisfying the ruling. In 2019 and 2020, the State did not provide information on the measures adopted to advance in the fulfillment of this recommendation.
17. In 2019, the petitioners informed that this recommendation remained pending compliance. They pointed out the issuing of the court order to pay compensation, unfortunately, is been sufficient to comply with this recommendation. In the view of the petitioners, the State has not informed the specific amount of the compensation, the way in which the ruling was resolved or the process carried out to calculate said amount, or the date, place or method by which payment of compensation will be made. 

18. In 2020, the petitioners indicated that they had not received information about whether the ruling that ordered Mr. Antônio Ferreira Braga be paid compensation had been made effective. They stressed that the latest information they received in 2018 was that the payment had not been made. Furthermore, the State had not reported the amount the court had established, the manner in which the compensation was to be paid, or what the status of this proceeding was. They indicated that, unfortunately, 12 years after the ruling had been issued, the victim had yet to receive any kind of compensation. The petitioners highlighted that the State should compensate the victim in an amount that is in line with what is provided for under the inter-American system’s case law. Furthermore, they consider that the State must guarantee said compensation in keeping with its international obligations, regardless of the actions of the Brazilian judicial branch.
19. The IACHR notes that it has been 12 years since the court decision ordering the victim be paid compensation was handed down; however, to date the State has not provided information about the effective payment of said compensation. Thus, the IACHR calls the Brazilian State to take actions to approach the victim and his next of kin for the purpose of making the indemnity payment ruled by the courts, so as to comply with the granting of adequate reparation, as established in Report on Merits No. 35/08. For these reasons, the Commission concludes that the status of compliance with recommendation 3 is partial.

20. Regarding Recommendation 4, in 2018, the State reported on the creation of the State Public Safety Academy (AESP, the Portuguese acronym), through Law No. 14.629, of February 26, 2010, as an institution for learning that promotes the exercise of good citizenship and the dignity of persons. Furthermore, Decree No. 31.276/2013, of August 19, 2013, was published, which laid out the curricular matrices for the AESP, based on the National Curricular Matrix of the Ministry of Justice and that, on November 20, 2015, were upgraded through Ministerial Order No. 1274/2015-GS. As a result, the subject of Human Rights is required in the entry examination for all positions within the civil police of the state of Ceará, and is taught in the Professional Training Course and in continuing education courses conducted by AESP. In addition to the subject of Human Rights, AESP took the initiative to add elements to the curriculum that broaden the debate and the exchange of experiences related to vulnerable groups and respect for Human Rights. As a result, supplemental activities were introduced in the curriculum by way of seminars such as: the Statute for Children and Teenagers; the Statute for Older Persons; Vulnerability and Social Risk, the Law on the Abuse of Authority; and the Maria da Penha Law. In light of the foregoing, the Brazilian State considers that it has fully complied with Recommendation 4.
21. Regarding compliance with this recommendation in 2019, the State said that the National Mechanism to Prevent and Combat Torture (MNPCT) operated in the framework of the National System to Prevent and Combat Torture. Said mechanism was created through Federal Law No. 12.847/13, pursuant to Article 3 of the United Nations Optional Protocol to the Convention against Torture and Other Cruel, Inhuman, or Degrading Treatment or Punishment. The State also highlighted the establishment and operation of the National Committee to Prevent and Combat Torture (CNPCT). This committee is a collegiate entity made up of representatives of the executive branch and civil society, whose primary objective was to prevent and combat torture and other cruel, inhuman, or degrading treatment. In its communication, the State also informed the IACHR of the Federal Covenant to Prevent and Combat Torture (PFPCT) signed on September 12, 2017, and noted that its objective was to drive the implementation of policy to prevent and combat acts of torture committed by federative entities through the creation of state‑level committees for that purpose. For 2019, the State reported that the federal government expected to update the Covenant to increase its effectiveness.
22. In terms of education and training, the State reported to the IACHR that it had contracted a consultancy to develop a course on torture, which would be available on the online platform of the National School of Administration (ENAP) to take remotely. The State explained that the course was part of a joint initiative among the Office to Combat Institutional Torture and Violence (CGCTVI) and the Ministry of Women, Family, and Human Rights’ Department of Human Rights Education and Promotion. According to the State, the course’s objective is to provide information on the history of torture in Brazil and the conceptualization of the victims with a racial and gender approach, as well as the main actors and minimum actions required to fight this phenomenon. According to the communication sent by the State, the course is being developed at this time and it is expected to be available in the second half of 2019.
23. In 2020, the State did not furnish information regarding compliance with this recommendation.
24. In 2019, the victims’ representatives said that the main objective of Decree No. 31.276/13 was not to train the security forces, as its sole focus was to bring the public security curriculum of the State of Ceará in line with its national counterpart. Thus, there was no emphasis on human rights training or other mechanisms to establish guarantees of non‑repetition. They also alleged that, beyond sporadic actions, there was no record of systemic actions taken by the State with that objective, and that those initiatives (seminars and talks) were not mandatory for state‑level officials. Therefore, they indicated that it is not possible to ensure that they in fact had the educational and training focus required by this recommendation. 
25. In 2020, the petitioners deemed that compliance with this recommendation was still pending. They further deemed that the actions the State reported in 2019 have nothing to do with this recommendation or are insufficient to consider it has been fulfilled—because the actions lack specificity, are not mandatory, or do not solely address the beneficiaries of this recommendation. At the same time, the petitioners consider that the number of public servants trained—13, 239, according to information provided by the State—show the measure’s ineffectiveness. Indeed, in 2001, the country had on average 413,012 civilian and military police and this number has grown in the last 20 years. The petitioners highlighted that, according to the latest study by the Brazilian Institute of Geography and Statistics [O Instituto Brasileiro de Geografia e Estatistica] (IBGE), in 2013, there were 425,200 military police and 117,600 civilian police in Brazil, and that currently the civilian police of the state of São Paulo alone number 25,899. Therefore, they stress, there is no state-run system-wide mandatory continuing education program that is able to promote law enforcement duties in accordance with international instruments, and specifically, the principles of the inter-American human rights system. Furthermore, they stated that the foregoing underscores the State’s lack of commitment to ensuring that its public servants have the applicable training this recommendation requires. Finally, the petitioners deem that the State must send specific information regarding the recommendation’s requirements on extensive, ongoing, and effective continuing education on human rights in law enforcement.
26. The IACHR invites the State to furnish information on the impact of the training activities mentioned and the measures to maintain such activities, as well as other training measures adopted that they have not previously reported on. Consequently, based on the information received, the IACHR finds that recommendation 4 has been partially complied at a substantial level.
VI. Level of compliance of the case

27. Based on the foregoing, the Commission concludes that the level of compliance of the case is partial. Consequently, the Commission will continue to monitor compliance of Recommendations 1, 2, 3, and 4.
28. The Commission invites the State to adopt the necessary actions to investigate and effectively punish the perpetrators of the illegal detention and torture inflicted on Antonio Ferreira Braga. At the same time, the IACHR notes that it does not have updated information from the petitioners and, in this regard, invites them to provide updated and detailed information on the measures adopted by the State to comply with the recommendations.   

VII. Individual and structural results of the case
A. Individual results of the case
Pecuniary compensation measure

· On November 26, 2018, the Brazilian State reported that on October 21, 2008, the court ruled that payment should be made to indemnify material damages, which can be claimed by those affected in this case by following the procedure for satisfying the ruling.
B. Structural results of the case
· The State reported on the creation of the State Public Safety Academy (AESP, the Portuguese acronym), through Law No. 14.629, of February 26, 2010, as an institution for learning that promotes the exercise of good citizenship and the dignity of persons. 
· Furthermore, Decree No. 31.276/2013, of August 19, 2013, was published, which laid out the curricular matrices for the AESP, based on the National Curricular Matrix of the Ministry of Justice and that, on November 20, 2015, were upgraded through Ministerial Order No. 1274/2015-GS. As a result, the subject of Human Rights is required in the entry examination for all positions within the civil police of the state of Ceará, and is taught in the Professional Training Course and in continuing education courses conducted by AESP. In addition to the subject of Human Rights, AESP took the initiative to add elements to the curriculum that broaden the debate and the exchange of experiences related to vulnerable groups and respect for Human Rights.
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