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I. Summary of Case  

	Victim (s): Bernardo Aban Tercero
Petitioner (s): Walter C. Long, Cathryn Crawford 

State: United States

Merits Report No.: 79/15, published on October 28, 2015

Admissibility Report No.: 24/15, adopted on June 29, 2015
Precautionary Measures: 84/13, granted on April 4, 2013 
Themes: Death Penalty / Right to Life / Right to Personal Liberty / Right to a Fair Trial / Judicial Protection / Domestic Effects / Consular Notification or Information of Consular Assistance.
Facts: This case refers to Bernardo Aban Tercero, a Nicaraguan national, who was sentenced to death on October 19, 2000 in Texas, United States, in proceedings that violated his due process and fair trial rights, including that the State refused to notify Nicaraguan consular authorities despite Mr. Aban Tercero’s requests and that his court-appointed counsel was ineffective. 

Rights violated: The Commission concluded that the United States was responsible for the violation of Articles XVIII (right to a fair trial) and XXVI (right to due process of law) of the American Declaration to the detriment of Bernardo Aban Tercero. Consequently, should the execution of Mr. Aban Tercero be carried out, the State would be responsible for serious and irreparable violation of the fundamental right to life protected in Article 1 of the American Declaration. 


II. Recommendations

	Recommendations
	State of compliance in 2020

	1. To grant Bernardo Aban Tercero effective reparation, including a review of his trial and sentence, in keeping with the due process and fair trial protections enshrined in Articles I, XVIII and XXVI of the American Declaration.
	Partial compliance

	2. To review its laws, procedure and practices in order to ensure persons who stand accused of capital offenses are tried and, if found guilty, sentenced in keeping with the rights enshrined in the American Declaration, including Articles I, XVIII and XXVI thereof.
	Pending compliance

	3. To guarantee that legal counsel provided by the State in death penalty cases, has been trained to act in death penalty cases and is capable of carefully and diligently investigating all mitigating evidence.
	Pending compliance

	4. To guarantee that every foreign national deprived of his liberty is informed, without delay and prior to his plea, about his right to consular assistance and to request that diplomatic officials are notified immediately about his arrest or detention.
	Pending compliance

	5. To further approval, on an emergency basis, of the legislative bill known as the “Consular Notification Compliance Act” (CNCA), which has been pending before the United States Congress since 2011.
	Pending compliance

	6. In view of the violations of the American Declarations found by the IACHR in the instant case and in other cases relating to application of the death penalty, the Inter-American Commission recommends the United States to adopt a moratorium on executions of persons sentenced to the death penalty. 
	Pending compliance


III. Procedural Activity 
1. On August 19, 2015, the Commission issued a press release urging the United States to stay the execution of Bernardo Aban Tercero which was scheduled to take place on August 26, 2015, in the state of Texas.
 His execution was subsequently stayed by the Texas Court of Criminal Appeals. 
2. In 2020, the IACHR requested updated information on compliance from the State on August 18. The State presented said information on September 11.
3. The IACHR requested updated information on compliance from the petitioners on August 18, 2020. As of the closing date of this report, the Commission had not received said information from the petitioner.  The petitioners last submitted information to the IACHR in 2017. 

IV. Analysis of the information presented 

4. The Commission considers that the information presented by the State in 2020 is irrelevant to update on the follow-up of the case given that it is repetitive of the information presented in previous years, without presenting new information on measures taken recently to comply with at least one of the recommendations issued in Merits Report No. 79/15. 
5. In this sense, because of the lack of updated information on the level of compliance with the recommendations, the IACHR reiterates the analysis of compliance and the conclusions made in its 2019 Annual Report.

V. Analysis of compliance with the recommendations 

6. With regards to the first recommendation, in 2015, the State informed that the Texas Court of Criminal Appeals granted the application for a writ of habeas corpus in favor of Mr. Aban Tercero in which he alleged that he was denied due process because the prosecutor allegedly presented false testimony at his trial. Therefore, Mr. Aban Tercero’s execution, which was scheduled for August 26, 2015, was stayed and according to the State, the Texas Court remanded the case to the trial court to review the merits of the claim.
 In 2020, the State reiterated its earlier responses regarding this recommendation, without mentioning any efforts undertaken this year in order to comply with it. 
7. In 2016, the petitioners informed that the Texas Court of Appeals granted a stay in August 2016 and a new hearing was scheduled before the Harris County Court for December 2016.
 In 2017, the petitioners informed that the Texas Court of Criminal Appeals issued its decision on May 17, 2017 denying the appeal and lifting the stay of execution. The petitioners informed that, at that time, a new execution date had not been set
.  

8. The Commission notes that, since the publication of Merits Report No. 79/15, Mr. Aban Tercero’s sentence was reviewed by the Texas Court of Criminal Appeals. At the same time, the Commission notes with concern the decision of this Court to lift the stay of execution. The IACHR invites the parties to submit up-to-date information regarding the domestic proceedings in Mr. Aban Tercero’s case. Based on this, the Commission finds that Recommendation 1 is partially complied.  
9. Regarding the second and third recommendations, neither the State nor the petitioners have presented information on actions adopted by the State to comply with these recommendations. 
10. Based on this, the Commission finds that Recommendations 2 and 3 are pending compliance. 

11. With regards to the fourth recommendation, in 2015, the State reiterated that it is a Party to the Vienna Convention on Consular Relations and is fully committed to meeting its obligations under that instrument to provide consular notification and access in the cases of detained foreign nationals. 

12. The petitioners have not presented information on actions adopted by the State to comply with this recommendation.  

13. The Commission values the expressions of the State that it is committed to meeting its obligations under the Vienna Convention on Consular Relations. At the same time, the IACHR notes that the State has not provided it with specific information regarding actions taken to ensure that every foreign national deprived of his/her liberty is informed about his/her right to be informed of the chance to have consular assistance and to request that diplomatic officials are notified immediately about his/her arrest or detention. Based on this, the Commission finds that Recommendation 4 is pending compliance. 
14. Regarding the fifth and sixth recommendations, neither the State nor the petitioners have presented information on actions adopted by the State to comply with these recommendations. 

15. Based on this, the Commission finds that Recommendations 5 and 6 are pending compliance. 

VI. Level of compliance of the case  
16. Based on the foregoing, the Commission concludes that the level of compliance of the case is partial. Consequently, the Commission will continue to monitor Recommendations 1 to 6.

17. The Commission urges the State to adopt actions to implement the recommendations issued in Merits Report No. 79/15, and to provide it with detailed and up to date information about these actions. The Commission reminds the State that should it execute Mr. Aban Tercero pursuant to the criminal proceedings at issue in this case, it would perpetrate a grave and irreparable violation of the fundamental right to life under Article I of the American Declaration.
 At the same time, the IACHR invites the petitioners to present information about measures adopted by the State to comply with the Commission’s recommendation.  

VII. Individual and structural results of the case 

18. This section highlights the individual and structural results of the case, which have been informed by the parties. 

A. Individual results of the case 

Restoration of the infringed right measures

· The Texas Court of Criminal Appeals stayed Bernardo Aban Tercero’s execution, which was scheduled for August 26, 2015, and remanded his case to the trial court to review the merits of the claim.
B. Structural results of the case 

· No structural results have been informed by the parties. 
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