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The nations of the Americas are now working more closely together than ever before by strengthening democracy, advancing human rights, promoting peace and security, expanding trade and tackling complex problems caused by poverty, drugs and corruption. The Organization of American States (OAS), the world’s oldest regional international organization, is the Americas’ premier political forum for multilateral dialogue and action.  At the same time, the inter-American legal agenda is progressively expanding into new areas, thus reflecting the rapid social, economic and legal transformations of the last decades. Cyber-crime, drug and arms trafficking, humanitarian law, mutual legal assistance, the defense of the democratic system and most recently hemispheric security and terrorism, are all topics that illustrate the commitment of the OAS Secretariat for Legal Affairs and the Inter-American Juridical Committee to tackle current and important legal issues affecting the OAS member states. 

While the inter-American legal agenda progressively broadens its coverage, achieving an increased level of inter-American legal cooperation takes a greater importance in order to effectively address those new complex issues.  Our resolve is to continuously update the tools that will allow us to ensure that inter-American legal cooperation mechanisms are improved and strengthened so that all OAS member states and stakeholders can participate in the development of the most valuable and appropriate legal solutions. More particularly, the legal aspects of regional economic integration, including international trade and commercial transnational law, now constitute a fundamental aspect of the new world we live in and that must be reflected in our agenda and priorities. 

We also need to encourage and become more flexible in our approach to legal instruments, and utilize advantages offered by  processes of informal harmonization. This is not to say that traditional codification techniques should no longer be used, but rather to outline “soft law” instruments, such as model laws, guiding principles and checklists, as positive possibilities when seeking to address contemporary legal issues. 

For instance, the CIDIP process (CIDIP being the Spanish acronym for the Inter-American Specialized Conference on Private International Law), which  has traditionally focused on the codification of private international law (conflict of laws) issues since the 1970s, is currently being restructured. During the last decade, we have witnessed the fact that many CIDIP instruments did not succeed in attracting a sufficient number of signatures and ratification’s for them to be considered significant as an effective legal tool for the majority of the countries of the Hemisphere.   

But we are currently addressing this situation. For instance, at the latest CIDIP-VI, held at the OAS headquarters in February 2002, one of the issues discussed by the experts directly concerned the future of the CIDIP. Also, at the substantive level, an inter-American model law on secured transactions was presented and approved, thus reflecting our efforts to tackle current commercial legal issues and to take advantage of soft law harmonization. 

Similarly, the Secretariat for Legal Affairs has acknowledged the significance of cross-border trade and private sector development in the Americas.  During the summer of 2001, we undertook a new initiative designed to provide the OAS member states with additional legal information related to those issues. Our objective was to assess the opportunities offered by legal harmonization and standardization for certain business transactions, and whether they would lead to the development of new instruments facilitating cross-border transactions and investment within the Hemisphere. Since both major systems of common law and civil law co-exist in the Americas, we considered that it was also quite appropriate to address the issue of bijuralism at the same time.  

This publication is the result of that initiative.  We are  very extremely confident that it meets with our ambitious objectives. This comment will now outline the main characteristics of  this project, its development, our partners and contributors, and the outcomes that we hope will benefit all our stakeholders. 

BACKGROUND OF THE INITIATIVE

Since the end of the Cold War, the internationalization of democratic values, and the transformation and opening of the economies of the countries of the Americas, the OAS’s significance as a regional body has greatly improved. The Summit of the Americas process and the prospect of creating a FTAA have also enhanced the role of the OAS. The democratically elected leaders of the thirty four countries attending the Summits underlined repeatedly that the OAS has a fundamental role to play in supporting the strengthening of democracy, the promotion and protection of human rights, the telecommunications and information infrastructure and more particularly the inter-American legal cooperation mechanisms and the development of international law. 

During its 1997 General Assembly, the OAS adopted the Inter-American Program for the Development of International Law, which called for the Organization to promote continued progress in training, dissemination, application, and strengthening of international law developed in the context of the inter-American system.  The importance of the Inter-American Program was reaffirmed both at the 2000 and 2001 General Assembly. The OAS Secretariat for Legal Affairs, through its various legal activities, has consistently worked towards the consolidation, development and dissemination of international law and the establishment of further international cooperation. 

The OAS previously examined some of the legal aspects of integration through the valuable works of the Inter-American Juridical Committee (IAJC) and the CIDIP process, promoting the progressive development and codification of private international law, and preparing uniform laws designed to serve as the basis for harmonized national legislation. But the Secretariat for Legal Affairs also wished to explore the possibilities offered with a more flexible framework and methodology particularly when dealing with topics such as transnational business law. As economic borders are falling, increased legal integration also becomes necessary, as demonstrated for instance by the progressive development within the European Union of a body of harmonized transnational commercial law.  However, there are many ways to address the need for additional legal integration, and while the European legal harmonizing process is unfit for our Hemisphere, it still points towards a more generalized trend within regional bodies. 

Therefore, we determined that it would be quite useful and timely to design and implement a project that would assist us in gathering information and recommendations about the opportunities for legal harmonization or standardization of certain private inter-American transactions, in order to facilitate cross-border business within the Hemisphere and to resolve some of the obstacles caused by the co-existence of common law and civil law in the Americas.  It seemed that this initiative was particularly relevant taking into account not only the current FTAA negotiations and CIDIP’s restructuring, but also the current trend of other multilateral bodies working on the creation of transnational legal norms in various areas. In addition, it appeared that as the only political forum of the Americas and thanks to its long experience in inter-American legal matters, the OAS constituted an ideal forum to develop a new vision facilitating international business transactions navigating between common law and civil law systems. 

Accordingly, an OAS Project seeking to address those issues was designed. Subsequently, the Canadian International Development Agency (CIDA) agreed to participate by providing the OAS Secretariat for Legal Affairs with a financial contribution allowing it to further pursue this new initiative.  Here I wish to emphasize that CIDA has been an important partner is this venture since the beginning, and has been extremely helpful in providing us with the necessary resources to develop this project.  As you may know, during the last years Canada has been playing an increasingly important role within the Hemisphere, through participating in the OAS, the Summit of the Americas, and supporting the FTAA negotiations.  Canadian involvement has also been remarkable within the IAJC and during both CIDIP-V and CIDIP-VI.  At the same time, since CIDA was placing a greater focus both on private sector development in developing countries, and on the region of the Americas, we considered it very appropriate to discuss our project with them.  Another fundamental reason why we thought that CIDA was the right partner for this initiative is that Canada, as a country with a bijural legal regime, possesses a recognized interest and expertise on those issues.  With that framework in mind, the OAS Secretariat for Legal Affairs and CIDA succeeded in establishing a cooperation agreement during the summer of 2001.

The main purpose of our efforts was to promote increased legal harmonization/standardization at the transactional level through the production of a publication that was to provide information and recommendations on the opportunities for further legal convergence in certain core commercial areas, such as cross-border financing, foreign investment and energy-related transactions.  But we were also very interested in examining practical differences between civil law and common law regimes on issues such as private equity and corporate remedies for dissatisfied foreign shareholders, in addition to comparing the European legal integration model with our current inter-American process. Basically, we wanted to develop a publication that would provide up-to-date and high quality legal information dealing on those issues in order to develop a “blueprint” of what should be the core issues to look at in the future. 

EXPERTS COLLABORATION

In order to complete this publication, we sought the participation of legal experts who could provide us with a work document that would offer an overview of their respective field of practice or expertise and that dealt with our main interests: cross-border transactions in the Americas, bijuralism and legal harmonization.  We were particularly interested in obtaining the advice of experts not only from the academia but also from the private sector since we were seeking to address the concrete legal issues confronting practitioners dealing with cross-border transactions between parties located in jurisdictions governed by different legal systems.  And we have been extremely pleased by the wide response and interest that this initiative received, both from esteemed Professors and private practitioners.  

We determined the most promising and relevant topics of study in individual discussions with our experts.  However, we constantly tried to avoid any duplication with multilateral instruments already developed in other international forums.  The topics of the different papers had to be relevant to current inter-American legal and business practices and orientations and unaffected by the future implementation of the FTAA legal framework. Also, the legal issue examined needed to present some challenges for the practitioner, at the legal and/or institutional levels (i.e. problems with different business practices, diverging scope or substance of applicable domestic legislation or regulations, institutional delays or burdensome paperwork at some national regulatory agencies), and had to raise at least indirectly some bijuralism issues (i.e. approaches might differ depending on the legal system – civil law or common law).  The idea was that two parties from different legal systems both benefit from that topic being further  harmonized or standardized, or at least some advantages could be derived from a better knowledge or understanding of that transaction.  

On the one hand, we have put together papers dealing with processes of legal harmonization and  bijuralism issues. For instance, we have a very interesting article by law Professor H.P. Glenn from McGill University, which examines the differences between levels of harmonization and discusses the distinct European vs. inter-American legal integration processes. Ms. Nadia Bourély, a Canadian lawyer who developed this initiative at the OAS, provides us with a background paper examining trends and prospects for legal harmonization of business transactions in the Americas. And Ms. Carol Osmond of Baker & McKenzie outlines from a practical perspective bijural issues such as powers of attorney and the role of a notary public as they apply to a common law lawyer representing clients doing business in a Latin American civil law jurisdiction.   

On the other hand, we have articles exploring cross-border investment and financing issues in the Americas, such as the great contribution of Mr. Kenneth Cutshaw of Holland & Knight and the very interesting paper of Mr. Lloyd Winans of Lehman Brothers discussing the role of the local counsel opinion in cross-border finance. Emeritus law Professor Allan Roth from Rutgers University underlines the importance of adequate legal protection for foreign investors, while Mr. Juan Arocena of the distinguished Argentinean law firm Allende & Brea explores in his paper the mechanisms of private equity financing and how those apply in a civil law jurisdiction. 

Finally, realizing how the energy sector is one of fundamental importance for  social and economic development in the Americas, we have brought together some great articles dealing with energy-related issues. Ian Mallory, Vice President of Westcoast Energy International Inc. and adjunct Professor at the Georgetown Law Center, discusses the fundamental structural issues applicable to the liberalizing energy sector.  Ron Clark and Salima Virani of the Canadian firm PowerBudd examine power purchase agreements, and Frank Alexander of Bennett & Jones reviews upstream petroleum regimes and proposes model provisions.  We are also very happy to benefit from a working paper on mining law and bijuralism previously drafted by Ms. Cecilia Siac, and we also look at the advantages of early implementation of the UNCITRAL Bills and Notes Convention with a working paper by Houston P. Lowry of Brown & Weiss.  Finally, we have a practitioner’s overview of intellectual property in the Americas provided by John M. Richardson of Pennie & Edmonds.

Needless to say we are extremely pleased to have been able to put together such a distinguished and diverse group of contributors and I wish to thank them all most sincerely for their great efforts and interest in contributing to this new OAS initiative.  

RESULTS OF THE INITIATIVE

We look forward to obtaining increased support for further developments of this initiative, and we believe that the distribution of this publication will foster many positive outcomes, such as the following: 

· The OAS Secretariat for Legal Affairs has gathered and now disseminates pertinent and useful legal commercial information, and possesses an additional source of information and reference on private transactions and for future projects dealing with legal harmonization, bijuralism and legal cooperation.

· This project has contributed to the consolidation of contacts and legal co-operation practices among the OAS, the member states, experts from the academia, private practitioners, the business sector and other members of governmental and non-governmental institutions. 

· We expect that there will be an increased interest in the commercial aspects of inter-American legal integration, as well as an improved comprehension of typical inter-American transactions and the applicable basic differences between common law and civil law regimes.

· OAS member states may acknowledge the importance of supporting and promoting harmonized legal practices in order to facilitate cross-border transactions, stimulate private sector development, and fully benefit from the opportunities offered by international trade.  

· OAS member states will also be able to use the resources and information included in this publication as a tool for their own domestic legal reforms as they continue trade negotiations that may lead to the creation of the FTAA. 

Basically, we wanted our publication to include high quality working papers that would provide our readers with a great overview of some inter-American business transactions or legal areas for which increased legal harmonization or standardization would be desirable and useful, for instance in the fields of cross-border investment and energy. This “blueprint” will be useful for all OAS entities and Member States interested in the future of legal harmonization for business transactions at the inter-American level, and will prove useful when the time comes to develop new types of legal instruments within the Americas, such as model laws, guiding principles, model agreement and other soft law instruments.  Ultimately, we are confident that this will provide a solid basis for further legal developments aiming to foster economic development in the Hemisphere and reduce poverty within the OAS member states. 

Hoping that you will find this publication as interesting and valuable as we did, I wish to thank again all our participating experts as well as the Canadian International Development Agency who supported this great project.  I also invite you to communicate with us at the OAS Secretariat for Legal Affairs should you have any question or comment about this initiative, the contents of this publication, or more generally the inter-American legal agenda. 

*  	Mr. Enrique Lagos is the Assistant Secretary for Legal Affairs for the Organization of American States (OAS).
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