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A Proposal for Annotated Upstream Petroleum 

Regime (“UPR”) Model Form Provisions


"Host Government" for the purpose of this White Paper means all of the following:  (i) the government of the Host Country and all of its subdivisions; (ii) any other entity signing a Production Sharing Contract (“PSC”) or other Host Government Contract (“HGC”) on behalf of, or at the behest of, the Host Country, including, but not limited to, agents, companies controlled by the Host Country and other "instrumentalities" of the Host Country; and (iii) collectively, any representatives to any committees, legal entities, or other organizations with decision making powers under the HGC which are appointed by the entity signing the HGC in the case of either (i) or (ii) described immediately above.

"IOC" means international oil company.

1. Introduction

There is more competition today among the 150 or so Host Governments that compete for IOC risk capital for petroleum exploration and development than ever before in the history of the international petroleum industry. 

Most Host Governments are in a continual process of revising their respective Upstream Petroleum Regimes (“UPRs”), inclusive of their petroleum laws; petroleum regulations; foreign investment laws; arbitration law; tax codes; environmental laws and regulations; currency regulations; import and export duty regulations; multilateral enforcement treaties and bilateral investment treaties; and model Host Government Contracts such as “Production Sharing Contracts” (“PSCs”), “Royalty and Tax Contracts” (also called "Concessions") and “Risk Service Contracts”, including "Buy-Backs" (collectively, "Host Government Contracts" or "HGCs 
"). 
Each Host Country UPR describes the relationship between the Host Country and the IOC in regards to exploration, development and production of petroleum.  An expansive listing of significant UPR issues is described in Section 6 (“List of Significant UPR Terms and Conditions”).  Some of the most essential UPR issues include:

· The process involved in how Host Governments and IOCs end-up signing HGCs: 

· some UPRs permit “direct negotiations” between the Host Government and the IOC in order to arrive at the signature version of an HGC for some or all contract areas, without any requirement that such contract area become the subject of a competitive “bid round”;

· other Host Governments require that IOCs compete for each contract area in the context of a “bid round” where each competing IOC is required to “bid” prescribed elements such as: (i) the minimum exploration commitments (such as seismic and exploration wells); and (ii) the “financial splits”;
  in order to win the opportunity to attempt to negotiate an HGC with a Host Government;

· yet other Host Governments require that IOCs compete for each contract area in the context of a “bid round” where each competing IOC is required to “bid” fewer elements - perhaps only the minimum exploration commitments (such as seismic and exploration wells) - in the context of a “License Regime”
 where all other elements of the UPR are already provided for in the applicable laws and regulations and are not subject to negotiation.

· The terms and conditions under which the IOC conducts exploration of the contract area, inclusive of the minimum exploration commitments the IOC would be obligated to perform at the IOC’s cost, in the first phase of the exploration period as well as the relinquishment obligations, and additional minimum exploration commitments the IOC would have in regard to each successive phase of the exploration period.

· The terms and conditions under which an IOC may “appraise” any discovery of petroleum it may make as result of drilling an exploration well (such as the drilling of additional wells and conducting production tests in order to determine the estimated amount of recoverable petroleum, how fast the petroleum might be produced, and the estimated costs of production), inclusive of the Host Government’s approval of the IOC’s proposed appraisal plan; and

· The terms and conditions under which any IOC may develop and produce any discovery of petroleum it may make and which it may determine to be commercial, inclusive of:


· any applicable requirement that the Host Government first approve the IOC’s declaration that such a discovery is “commercial”;

· the Host Government’s approval of the IOC’s proposed development plan containing, among other elements, the delimitation of the subject petroleum field and the elements of such development plan – generally the drilling of development wells through which the discovery would be produced and the construction of facilities such as pipelines and, where applicable, offshore platforms necessary for the production and, where applicable, the development of the discovery – and including the duration of the period during which the IOC may retain the area of the discovery, past the end of the exploration period, for the purposes of development and production;

· how the Host Government and the IOC would share the revenue and the profit that might result from the production of the petroleum from any commercial discovery that the IOC might make.

Although there are a few exceptions,
 the overwhelming current trend among Host Governments is the continuing effort to: 

· Make their respective UPRs more attractive to foreign investment by the IOCs; and 

· To protect what each Host Government perceives to be its critical interests in the management of the development of its petroleum resources.
 

This is a difficult process for most Host Governments, as neither comprehensive comparative analyses of the worldwide marketplace of UPR terms and conditions, nor UPR model form provisions, are available as a resource tool for this purpose.  Although there has been a worldwide proliferation of "model form contract provisions" in many industries – the international upstream petroleum industry is yet to benefit from one in the context of UPRs
. 
This Paper argues for the preparation of "Annotated Upstream Petroleum Regime Model Form Provisions" (also referred to herein as "Annotated UPR Model Form Provisions"), inclusive of comprehensive surveys and comparative analyses of the worldwide marketplace of UPR terms and conditions,
 as a tool to assist OAS Host Governments in the review, analysis, and revision (as applicable) of their UPRs.
  

The Annotated UPR Model Form Provisions would, for example, describe alternative UPR formats:

· “License Regimes” that employ a comparatively short HGC that may be as short as five pages, with the bulk of the relationship between the Host Government and the IOC described in the pertinent Host Government laws, regulations and treaties, inclusive of the applicable: petroleum laws; petroleum regulations; foreign investment laws; arbitration law; tax codes; environmental laws and regulations; currency regulations; import and export duty regulations; multilateral enforcement treaties and bilateral investment treaties (e.g. Australia, Norway, U.K., and U.S.); or

· A comparatively long HGC (HGCs can range between 50 and 200 pages) which, along with the pertinent Host Government laws, regulations and treaties, describes the relationship between the Host Government and the IOC (most Host Countries, including: Argentina, China, Egypt, Indonesia, Iraq, Iran, Kazakstan, Libya, Russia and Venezuela). 

· The requirement that an exploration license and/or development license
 be negotiated and signed in addition to an HGC;
 and

· The requirement that a non-profit local legal entity "operating company" be formed by the IOC with the Host Government upon a commercial discovery that would undertake all subsequent exploration and development work.

The 
Annotated UPR Model Form Provisions would also describe alternative HGC formats:

· Production Sharing Contracts (“PSCs”) – where the production is divided between the Host Government and IOC at an agreed upon point within the gathering/transportation infrastructure, with some production going to the IOC for cost recovery prior to the remaining production being shared by the parties, and with the IOC paying taxes and sometimes also royalties to the Host Government (i.e. Belize, Benin, China, Cote d'Ivôire, Cuba, Ecuador, Guatemala, Guyana, Indonesia, Nicaragua, Panama, Russia, Suriname, Trinidad & Tobago);

· Royalty and Tax Contracts (sometimes referred to as "Concessions") – where the IOC receives all of the production but pays royalties and taxes to the Host Government (i.e. Argentina, Australia, Bolivia, Brazil, Canada, Colombia, Costa Rica, Falkland Islands, Honduras, Norway, Paraguay, U.K., U.S., Venezuela);
 and

· Risk Service Contracts, including Buy-Backs – where all of the production goes to the Host Government but the IOC is paid a service fee (in cash or in kind) per unit of production with the IOC paying taxes to the Host Government; and where the IOC sometimes has the option to buy some of the production (i.e. Chile, Venezuela);
  
Inclusive of cases where such HGCs are also “joint ventures” involving "government participation" (where the Host Government has the right to cause the IOC to transfer a percentage of the IOC’s interest in the HGC to a designee of the Host Government, often a "national oil company" ("NOC")).  

Additionally, the Annotated UPR Model Form Provisions would include, in the context of each significant UPR issue, model form provisions representing a range of reasonable options and alternatives based upon actual examples in the international marketplace of UPRs.  

The Annotated UPR Model Form Provisions would, however, be presented on an objective basis, and would not suggest what the applicable values should be in the context of fundamental commercial elements such as: the extent of contract area; duration of contract term; magnitude of relinquishment obligations; magnitude of minimum exploration commitments, "revenue splits" and "profit splits".  

Nor would the Annotated UPR Model Form Provisions indicate a prejudice either in favour of, or against, any of the applicable options or alternatives pertaining to issues such as: allocation of management and control of operations and the relative “right” of the IOC to “monetize” any discovery it might make as a result of exploration; any right on the part of the IOC to retain non-commercial discoveries through or even past the end of the exploration period; restrictions on transfers of interest; "stability" provisions; "tax ring fencing"; the nature of the Host Government's right to terminate the HGC; "governing law" or dispute resolution mechanisms.  

The selection of such values, and the choice among such available options and alternatives, necessarily depend upon the applicable circumstances of each case and are properly left up to the discretion of the applicable Host Government – and, as applicable, to negotiations between the Host Government and the IOC.  

Some of the options and alternatives would provide, for example, for comparatively more control over operations by the Host Government, while others would provide for comparatively more control over operations by the IOC.  Similarly, some of the options and alternatives would provide for comparatively more stability of contract for the IOC, while others would provide for comparatively more power on the part of the Host Government unilaterally to revise the Host Government/IOC relationship in the context of, for example: taxes; royalties; environmental remediation; decommissioning of facilities; health; safety and employment matters involving pensions or other forms of "social security".

Each UPR model form provision option and alternative would be accompanied by an annotation providing both a conceptual analysis, and a comparative analysis (contrasting, as applicable, international examples), of the attendant issues, including any differences in terms of enforcement under a "governing law" from a civil code jurisdiction as opposed to a common law jurisdiction.
  All such contract model form provisions would be clear and concise.
  

Host Governments would not, of course, be required to utilize any of the model form provisions contained in the Annotated UPR Model Form Provisions.  The sole intent of the Annotated UPR Model Form Provisions would be to provide the Host Governments with a discretionary resource tool.  

The benefits flowing from such Annotated UPR Model Form Provisions would include the following:

· the availability of a comprehensive survey of the international marketplace, with an associated comparative analysis, pertinent to each significant UPR issue in order to better enable OAS Host Governments to assess their own UPRs in the context of their respective IOC foreign investment goals and in regard to protection of their perceived critical interests in the management of their petroleum resources;

· the availability, for remedial purposes, of clear, concise, UPR model form provision options and alternatives based upon the worldwide marketplace of UPR terms and conditions;

· the availability of UPR model form provision options and alternatives for application by the Host Government and IOC in cases where the HGC is negotiable – for the purpose of making negotiations more efficient;

· mitigation of confusion over the relative impact of common law, versus civil code, jurisdictions as the "governing law"; and

· overall promotion of legal certainty and enforceability and, as a result, increased IOC foreign investment to the betterment of both the Host Governments and the IOCs.
The balance of this White Paper describes:

· the competition among Host Countries for IOC risk capital – Section 2:

· the primary considerations associated with how the IOCs decide where (in which Host Countries) to risk their capital on exploration (and development) – Section 3;

· how Host Governments decide what to offer IOCs by way of UPR terms and conditions – Section 4;

· a comparison of “financial splits” offered by respective Host Governments – Section 5;

· a listing of significant UPR terms and conditions – Section 6;

· an example focus area of the proposed Annotated UPR Model Form Provisions: “Approval Standards” for Development Plan Approval – Section 7;

· another example focus area of the proposed Annotated UPR Model Form Provisions: appointment of arbitrators and experts under applicable dispute resolution provisions – Section 8; and

· a restatement of the perceived benefits associated with the proposed Annotated Upstream Petroleum Regime Model Form Provisions – Section 9.

2.
Competition among Host Governments for IOC Risk Capital

More than 150 Host Governments worldwide compete for a share of the finite amount of risk capital the IOCs have for international petroleum sector investment.

Competition among Host Governments for IOC risk capital is greater than ever before in the history of international petroleum.  This is primarily because
:

· Privatization of national oil companies (NOCs): Many Host Governments have privatized NOCs around the world (due to their lack of commercial viability) – and, as a result, applicable Host Governments can no longer depend upon such NOCs for petroleum exploration and development.

· “Merger Mania”: As a result of "merger mania" there are fewer, but larger, IOCs today than ever before – resulting in a net decrease in available IOC risk capital.

· Poor IOC exploration success: The exploration success of IOCs during the last ten years has been very poor (barely justifying the cost of capital).  Large IOCs are beginning to focus more on Host Countries where the geological risk is comparatively low and where both the magnitude of reserves and well productivity is comparatively high (making for a low “finding and development” cost per barrel) - although pursuant to the omnipotent “risk/reward” relationship the applicable “reward” may be substantially less than that offered by other Host Governments.

· The opening of the Middle East: Countries such as Iran,
 Iraq,
 Kuwait and Saudi Arabia have enormous reserves of hydrocarbons and are opening to IOC investment.  The “exploration risk” is lower in these countries than in most other countries and there are, additionally, many opportunities for development of already discovered fields on a low risk basis.  Most Host Governments perceive the opening of the Middle East to foreign investment by the IOCs as very threatening to their future ability to attract necessary IOC risk capital in their respective petroleum sectors.   

As a result of the above-described factors, most Host Governments are involved in continuing efforts to make their respective UPRs more attractive to foreign investment by the IOCs, on a basis that will permit them, at the same time, to protect what each Host Government perceives to be its critical interests in the management of the development of its petroleum resources.  

Very few, if any, Host Governments are obtaining the level of foreign investment by IOCs that they desire.

3.
How do IOCS decide where (in which Host Countries) to Risk their Capital on Exploration (and Development)?

Chief among the criteria that IOCs use in order to make their foreign investment decisions in regard to any particular Host Country (or in regard to any particular petroleum exploration and/or development opportunity within any such Host Country) include the following:

· geological prospectivity: the number one priority consideration - what is the perceived risk of not making a commercial discovery, and what is the perceived likelihood that a comparatively significant commercial discovery may be made;

· political risk assessment: what is the perceived risk that, even if a commercial discovery is made, either the Host Government will breach the HGC or that an event will occur (such as war, terrorism and insurrection) that will prevent the IOC from "monetizing" any such discovery;

· "stability" provisions:  in cases where political risk is perceived to be high, the availability of reliable "stability" provisions in the HGC and/or the applicable legislation (matters involving the "governing law" and the applicable dispute resolution mechanism are also fundamentally involved in the determination of the reliability of any such "stability" provision) – in the case of Host Countries where the IOC perception of political risk is relatively low, however, such "stability" provisions will have a much lower priority among the criteria that IOCs use in order to make their foreign investment decisions;

· applicable "revenue split" and "profit split" between the Host Government and the IOC, as well as fiscal terms exclusive of the "revenue split" and the "profit split", including VAT, custom duties, and “ring fencing”: although these are among the key elements that IOCs apply to their foreign investment decision-making in the international petroleum industry, the significance to the IOC of what otherwise would be comparatively attractive financial terms will be substantially reduced in cases where the IOCs perceive that: 

· the overall relationship between the IOC and the Host Government, as described by the applicable UPR, is not reliable for purposes of foreign investment due to political risk considerations; 

· such currently applicable "revenue split" and/or "profit split" is not reliable in the face of potential future unilateral changes by the Host Government to such "revenue split" and/or "profit split; 

· any IOC "right" to "monetize"", in accordance with "international petroleum practices",
 any commercial discovery that it might make would be severely undermined by the lack of available export pipelines and/or the perceived difficulty associated with constructing such export pipelines;
 

· any IOC "right" to "monetize", in accordance with "international petroleum practices",  any commercial discovery that it might make would be subject, in the case of a net importer Host Country, to the Host Country's inability to pay for production and/or the Host Government's failure to permit the IOC to use existing infrastructure to export the resulting production;
 

· any IOC "right" to "monetize", in accordance with "international petroleum practices", any commercial discovery that it might make might be subject to overly subjective Host Government "approval standards" in regard to appraisal plans, commerciality declarations and/or development plans by the Host Government;
 or

· there is a potential that the Host Government's right to terminate the HGC, particularly in cases where such termination is not subject to arbitral review, might be abused in the event of a dispute. 

· minimum exploration commitments: the relative magnitude of these in the context of the perceived prospectivity of the associated contract area, the relative magnitude of the contract area, and the duration of the contract term associated with the contract area (inclusive of relinquishment obligations as well as the duration of contract terms associated with development and production);

· dispute resolution: does the applicable UPR provide for a dispute resolution mechanism that is equitable, efficient and with effective enforcement?

· right to hold proceeds of sale offshore;

· management and control: the allocation of same both in the context of exploration and in the context of appraisal, commerciality and development;

· IOC currency rights: including the right to convert currencies and the right to transfer currencies across the border of the Host Country; 

· IOC right to transfer (assign interests): what are the applicable limitations to the IOC's "right" to transfer (and, in the case of "government participation", to the right of the Host Government designee to transfer)?

· Host Government termination rights: what is the nature of the Host Government's right to terminate the HGC? For example, may the Host Government terminate the HGC prior to confirmation by an international arbitral tribunal that the IOC is guilty of having committed a material breach of the HGC?

Although Host Governments have no control over perceived geological prospectivity, and may have little control over political risk perceptions, Host Governments do have control over the above-described elements of their respective UPRs.  

Of course, these are not the only issues that an IOC must consider in the context of whether or not to risk its capital on petroleum exploration and/or development in a Host Country – a more comprehensive listing of important UPR issues is described in Section 6 ("List of Significant UPR Terms and Conditions") below.

4.
How do Host Governments decide what to offer IOCS by way of UPR Terms And Conditions?

Many Host Governments appear to be overly focused on the UPR terms and conditions that their Host Country neighbors are offering to the international marketplace of IOCs. Although such regional comparisons should no doubt be made, Host Governments should also compare themselves, on an international basis, to other Host Countries "similarly situated" with them in terms of both perceived geological prospectivity and perceived political risk. 

Many Host Governments also make the mistake of assuming that they will obtain the level of IOC foreign investment they desire if they offer the international marketplace of IOCs UPR terms and conditions competitive with the UPR terms and conditions offered by such other "similarly situated" Host Countries. Such an assumption would be, in most cases, erroneous. Very few, if any, Host Governments are obtaining the level of IOC foreign investment that they desire.  Accordingly, each Host Government should also determine which, if any, of the other "similarly situated" Host Governments are actually realizing the level of foreign investment that they desire – and design its own UPR accordingly.  

In any case, some Host Governments will value having perceived "benefits" such as: 

· comparatively more control over the IOC's implementation of petroleum operations; 

· the right unilaterally to increase the IOC's fiscal obligations to the Host Government and the right unilaterally to revise other aspects of the relationship between the IOC and the Host Government;

· a comparatively greater contribution by the IOC toward the development of the Host Country's human resources in the petroleum sector; 

· the Host Government's right to terminate the HGC prior to any confirmation via international arbitration; and 

· litigation of disputes by the Host Country's national court system (as opposed to international arbitration); 

Over the greater amount of IOC foreign investment in their respective petroleum sectors that could be anticipated were they to offer more attractive Upstream Petroleum Regimes to the IOCs in these contexts.

Other Host Governments, such as those that have a poor track record in the context of providing contract stability to foreign investor IOCs, or those that simply wish to be as attractive to IOCs as they reasonably can be, may choose to include in their respective UPRs security of investment features such as: 

· in connection with operations approval mechanisms (associated with matters such as annual work programs and budgets, appraisal plans, commerciality declarations and development plans) – the employment of an "objective approval standard" as opposed to either an "intermediate approval standard" or a "subjective approval standard").

· in connection with "stability of contract" – the employment of either a "freezing" or, preferably (for the Host Government), an "economic balancing" provision that would act, despite revisions to the applicable Host Country law (or revisions to the HGC that any such Host Government might have a right to make under the administrative law of the Host Government), to maintain the "economic balance" of the Host Government and the IOC as was originally described by the applicable UPR as of the effective date of the HGC.  Additionally, consideration might be given to a provision along the lines of some "bilateral investment treaties" ("BITs") that would guarantee that any such revisions to applicable Host Country law (or to the HGC) would not result in a deterioration (or, alternatively, in any "change") in the IOC's position whatsoever – with the goal of "stabilizing" the overall relationship of the parties upon the effective date of the HGC in regard to all (or at least most)
 UPR elements (such as liability and management and control), as opposed to only the fiscal elements. 

· in connection with management and control, permitting the IOC special purpose subsidiary (the signatory of the HGC) to register in the Host Country as a branch and to conduct all petroleum operations (as is the case in the vast majority of Host Countries), as opposed to having to form a local legal entity in the Host Country which would, in turn, sign the HGC.

· in connection with the Host Government's right to terminate the HGC, the proviso that any such termination is subject to confirmation via international arbitration (assuming that international arbitration is available to the IOC in the first place – there are many UPR examples where it is not)
.

· in connection with both dispute resolution itself, as well as enforcement of such "stability" provisions, dispute resolution via international arbitration outside of the Host Country with the stipulated "governing law" involving an element of international law (or at least the law of a neutral country where the sanctity of such "stability" provisions is recognized) – in conjunction with a set of internationally recognized arbitral rules (e.g. ICC, LCIA, ICSID or UNCITRAL), a Host Government arbitration law in conformance with the UNCITRAL Model Arbitration Law, an applicable enforcement treaty and a waiver of sovereign immunity from execution.

Of course, these are not the only issues that a Host Government must consider in the context of the design of its Upstream Petroleum Regime – a more comprehensive listing of important UPR issues is described in Section 6 ("List of Significant UPR Terms and Conditions") below.

5.
Comparison of "Revenue Splits" and "Profit Splits" offered by respective Host Governments
The worldwide community of Host Governments has been, for several years, relatively sophisticated in regard to its ranking in the international marketplace in the context of “financial splits".  Most Host Governments are involved in a continual process of reassessing how attractive they must be, in terms of such “financial splits", in order to obtain the level of IOC investment that they, respectively, desire.

When we compare the fiscal/economic regimes of Host Governments in the worldwide marketplace, the two most important elements are:

· the "revenue split" (determines how fast the IOC may recover its investment) between the Host Government and the IOC; and

· the "profit split“ between the Host Government and the IOC.

Basically, in the context of an IOC's consideration of whether or not to make an investment in a particular Host Country, the IOC will need to know (assuming that the IOC were to make a commercial discovery): 

(a) in the context of the "revenue split", what is the minimum percentage of the revenue stream available to the IOC for purposes of recovery of costs in any given accounting period; and 

(b) in the context of the "profit split", what percentage of the profit stream goes to the IOC.

International petroleum economist Daniel Johnston refers to the IOC’s share of the revenue as the IOC's “Access to Gross Revenue”, and he refers to the Host Government's share of the revenue as the "Effective Royalty Rate".

Daniel Johnston refers to the IOC's share of the profit as the "Contractor Take" (also referred to by others as the "IOC Take" or the "Company Take").  He refers to the Host Government's share of the profits as the "Government Take" (also referred to by others as the "State Take").

In any event, as indicated by the following graph (prepared prior to Venezuela making recent revisions to its UPR that makes Venezuela’s “financial splits” even less attractive to the IOCs),
 Venezuela's UPR did not rank high in the worldwide marketplace of HGCs, from an IOC foreign investor point of view, in either the "revenue split" category (see the vertical column of numbers on the right side of the graph, indicating that the "Effective Royalty Rate" in Venezuela was 16.7%) or the "profit split" category (see the graph describing the "Government Take" of profit in Venezuela as 90%). 

But there is a lot of petroleum in Venezuela, and certainly the perceived geological risk is less in Venezuela than it is in a country such as, for example, Uruguay (where the "Effective Royalty Rate" is described as 10% and the "Government Take" is described as 30%).  

On the basis of "supply and demand", it would tend to follow that Uruguay would have to offer more attractive UPR terms than would Venezuela – so the disparity in the "revenue split" and the "profit split" offered by Uruguay and Venezuela, respectively, does not come as a surprise.  Basically, Uruguay is offering the international marketplace of IOCs seven times more profit per barrel of oil than was Venezuela (a barrel of Uruguay oil would have been seven times more valuable to an IOC than a barrel of Venezuelan oil). 
 

As indicated above, there is a recognized international marketplace of UPR "revenue splits" and "profit splits".  But there is also an international marketplace of other important UPR terms and conditions that are also extremely significant to the relationship between the Host Government and the foreign investor IOC.

While most HGCs are from 50 to 200 pages in length (and the associated petroleum legislation, petroleum regulations, foreign investment laws and other elements of the applicable UPR often are even more voluminous), normally only four to eight pages of an HGC, in addition to pertinent provisions of the tax code, are devoted to the fiscal terms pertaining to the "revenue splits" and "profit splits". The balance of the HGC, and/or the associated pertinent legislation, describes the remainder of the relationship between the Host Government and the IOC.  Indeed, there is vastly more at issue in each UPR than the revenue split" and the "profit split”.
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6.
List of significant UPR Terms and Conditions

The Annotated UPR Model Form Provisions would provide model form provisions, inclusive of options and alternatives based upon a range of examples taken from the international marketplace, and conceptual and comparative analyses for all significant UPR issues, including but not limited to the following focus areas and related issues:

· Contract area: for exploration, and for appraisal, development and production.

· How are boundary disputes dealt with?

· Contract term: for exploration, and for appraisal, development and production.

· How are extensions of time, such as the case where there is a drilling well at the end of an exploration phase but the IOC has chosen not to exercise its option (or, because it has not performed its minimum exploration commitments for the first exploration period phase, has no such option) to proceed into the subsequent exploration period phase, dealt with?

· Does the IOC have the option to extend into the succeeding exploration period phase (provided that the IOC has performed the applicable minimum exploration commitments up to the time of exercising such option), or is any such extension into the succeeding phase subject to Host Government approval?

· Are variable term exploration phases available in return for corresponding levels of minimum exploration commitments?

· Is the term for each development area of fixed duration, or are such terms variable – depending upon when the associated discovery is made during the exploration period – with the term of each development area terminating on the same date (assuming that the "economic life" of the respective "fields" so permit)?

· Are the terms associated with development and production, respectively, combined or separate?

· Are the terms for gas development and/or production longer than the respective contract terms for crude oil?

· Minimum exploration commitments (this feature is closely tied to contract area, contract term and relinquishments – the bigger the contract area and the longer the term the more minimum exploration commitments the Host Government must extract from the IOC) provision for: (i) minimum exploration work program commitments; (ii) minimum exploration expenditure commitments; (iii) both minimum exploration work program commitments and minimum exploration expenditure commitments; or (iv) “work units”
; inclusive of such issues as: 

· How the characterization of an “exploration well” is determined, by “intent-based” criteria or by “distance-based” criteria; what if a given well serves a dual purpose; i.e. both appraisal and exploration?

· Can minimum commitment exploration wells be discharged by the drilling of appraisal 

wells?

· Do minimum commitment exploration wells have a minimum depth requirement expressed in (i) feet or meters; (ii) geologic horizon; or (iii) both?

· Under what circumstances, if any, can a minimum exploration well that is discontinued due to events such as: (i) encountering geologic basement; or (ii) encountering heaving shales or other circumstances that would make further drilling impractical; be deemed to have discharged a minimum exploration well commitment?  What are the IOC’s obligations in regard to replacement wells, if applicable? what is the result of side-tracking, or deepening, pre-existing wells?

· Are financial security instruments securing IOC minimum exploration commitments applicable, and if so, what kind (bank stand-by letter of credit, bank guarantee, parent guarantee)?  Is the Host Government required, in the case of a parent guarantee, first to exhaust remedies against the IOC special purpose subsidiary that has signed the HGC?

· Relinquishments:
· How relinquishment obligations, normally applicable at the end of each phase of the exploration period, are calculated: 

· Is the obligation described as a percentage of the original contract area, or as a percentage of the then current contract area?

· Are any areas associated with discoveries first substracted from the amount of original contract area, or current contract area, as applicable, before the percentage relinquishment is calculated?

· Would such areas include, for example: approved development areas, IOC proposed development areas, approved appraisal areas, IOC proposed appraisal areas, areas associated with a recently made discovery for which the IOC has not yet proposed an appraisal plan, the area of a discovery either determined to be non-commercial by the IOC or determined to be non-commercial by the Host Government, as applicable?
 

· What are the IOC’s rights associated with a drilling well at the end of the last exploration period phase?

· IOC rights, if any, to retain the area of non-commercial discoveries until end of Exploration Period – or even beyond end of exploration period.

· IOC rights, if any, to retain areas not associated with either commercial discoveries or non-commercial discoveries (i.e. areas exclusively for exploration) beyond end of exploration period.

· Management and control of petroleum operations: submission by the IOC, and approval by the Host Government, of proposed: (i) annual work programmes and budgets; (ii) appraisal plans; (iii) commerciality declarations; (iv) development plans (inclusive of pipelines and other facilities
); and (v) production plans (inclusive of any right of the Host Government to order curtailment).  

· How are "appraisal areas" and "development areas" (important elements in any "Appraisal Plan" or "Development Plan", respectively, proposed by the IOC to the Host Government) delimited? 

· In the context of "development plans", when is a discrete "reservoir" (pressure-connected petroleum accumulation) combined with another discrete reservoir to constitute a "field" for purposes of the delimitation of a development area and when will such a discrete reservoir become the subject of a separate "field" with its own development area, associated development plan, and contract term?

· In the context of "development plans", is a "buffer area" around the perceived aerial extent of the "field" provided for?

· Will the development area be described in terms of aerial extent only (with the inference that the depth is projected to the center of the earth),
 or will depth limitations be prescribed?

· petroleum operations “approval mechanisms”: must IOC submissions for petroleum operations such as appraisal plans and development plans be approved by: (a) the national oil company of the Host Government; (b) a “joint committee” of representatives of both the Host Government and the IOC; (c) the applicable ministry of petroleum; (d) other ministerial organizations (such as the applicable ministry of environment); (e) local authorities (sometimes with the input of local private “stakeholders”); or (f) combinations of the above; and

· petroleum operations “approval standards”
: when can the Host Government (or its designee, such as an NOC) say “no” to the IOC’s proposed petroleum operation, even if such proposed operation is in accordance with "international petroleum practices"?  And, in the event of a dispute over the Host Government’s failure to approve an IOC’s submission – what is the applicable Host Government "approval standard" to be applied by the applicable "Third Party Decision-Maker" (national court system of the Host Country, expert or arbitral tribunal): (i) the national court system of the Host Country; (ii) an “expert”; or (iii) an arbitral tribunal?

· Does the Host Government have the discretion to not approve the IOC's proposed petroleum operation on the basis of objections by non-governmental private "stakeholders", such as surface right holders in the area of the IOC proposed petroleum operations?

· As a result of the applicable "approval mechanisms" and "approval standards", what degree of "bifurcation" is there, in the applicable UPR, between the exploration and development/production phases?  In other words, what is the nature and extent of the IOC’s relative “right”, in the context of such appraisal plans, commerciality declarations, and development plans, to “monetize” any discovery that the IOC might make as a result of risking capital on exploration activities?

· Also, what happens if the applicable "approval standard" is "subjective", giving the Host Government discretion to require, as applicable, elements supplementary to the IOC's submission that are in excess of minimum "international petroleum practices"
 that would ordinarily be associated with the subject discovery, but the IOC does not agree to any such Host Government required revisions? Similarly, what happens if the Third Party Decision-Maker is only authorized to determine whether or not the Host Government's required revision of the IOC's submission is within the discretion of the Host Government, and is not authorized to resolve the issue on its own and to dictate the binding result to the parties? In either case, is relinquishment of the associated discovery to the Host Government, or termination of the HGC (in the event that is the only discovery made in the contract area), provided for? 

· Additionally, what is the result of failure by the IOC to perform any appraisal plan and/or development plan either approved by the Host Government or dictated by the Third Party Decision-Maker?  Would this constitute a "material breach" of the HGC that would provide the Host Government with the right to terminate the HGC?

· In regard to the allocation of management and control over petroleum operations, to what degree does the Host Government exert specific contracting and cost controls over the IOC?

· “Revenue split” and “profit split”: under either the PSC format (with the “revenue split” described in terms of royalty, “cost oil limit” and/or “first tranche petroleum” – and “profit split” described in terms of “profit oil”/”profit gas” split, income tax and “government participation”) or the Royalty and Tax format (with the “revenue split” described in terms of royalty – and the “profit split” described in terms of income tax and “government participation”).

· Income Taxes: Some PSCs, as in the case of Egypt, provide for the NOC to pay the IOC’s income taxes out of the NOC’s share of "profit oil" – a form of "fiscal stability" (see ”Fiscal stability” provisions bullet below) which, although generally not applicable to increases in fiscal obligations other than income taxes, can provide the IOC with protection against income tax increases subject to the amount of NOC "profit oil" available. 
· “Government participation”: 
· Does the Host Government have the right to cause the IOC to transfer a percentage of the IOC’s interest in the HGC to a designee of the Host Government – often an NOC?  In such a case, would such a Host Government right inure upon the effective date of the HGC
 or only at some point after the IOC has declared a commercial discovery?
  Does the Host Government’s designee have the obligation to reimburse its proportionate share of exploration expenses?  How would such a reimbursement be made, in cash or out of a percentage of the Host Government’s designee’s share of production?
· Provision for any such “government participation” would normally result in a joint operating agreement being attached to the HGC, which would become applicable in the event that the Host Government exercised its right to “government participation”.  In the case of such "government participation", to what degree would the Host Government's designee (such as an NOC) have influence in context of decision-making/approvals (any veto power by Host Government appointee?) 
· Fiscal terms not relevant to the "revenue split" and the "profit split": VAT, custom duties, and “ring fencing”.  Would, for example, a 20% VAT result in a 20% increase in exploration costs until and unless production can be established so that the VAT paid in association with exploration may be "passed along" to the buyer of the production? Can the IOC deduct costs sustained in one contract area against its taxable income in another contract area? Can the IOC deduct exploration costs sustained in a contract area against development costs sustained in the same contract area?

· "Fiscal stability" provisions – Does the applicable UPR provide for:

· income tax stability;

· full tax stability;

· royalty stability;

· full fiscal stability: applicable to any and all revisions to taxes, royalties, "government participation" or other fiscal elements;

· exchange rate stability;
 or

· full contractual stability?

· Are any such "stability provisions" based upon "freezing" applicable laws pertaining to the subject IOC fiscal obligations as of the effective date of the HGC so that only new Host Government legislation enacted after the effective date of the HGC providing for an increase in the subject IOC fiscal obligation would not be applicable to the IOC?

· Are any such "stability provisions" based upon "freezing" applicable laws pertaining to the subject IOC fiscal obligations as of the effective date of the HGC so that all new Host Government legislation enacted after the effective date of the HGC providing for any change in the subject IOC fiscal obligation (including decreases) would not be applicable to the IOC?
 Or, instead,

· are any such "stability provisions" based upon "economic balancing" – where new Host Government legislation enacted after the effective date of the HGC providing for increases, or any change, in the subject IOC fiscal obligation, as applicable, would be applicable to the IOC but other elements of the relationship of the parties would be subject to revision so that the "economic balance" between the parties, as described on the effective date of the HGC, would be preserved?

· Is such an "economic balancing" approach limited by way of application to the PSC HGC format and revisions of the Host Government's share of "profit oil" and the IOC's share of "profit oil"?
 Or, alternatively, in the case of the PSC HGC format are the Government's share of "profit gas" and the IOC's share of "profit gas" also subject to revision?
 Or, instead,

· is such an "economic balancing" approach generally applicable, so that regardless of which HGC format is applicable, and regardless of the amount of the Government's share of "profit oil and/or "profit gas" that is available, such "economic balancing" shall be applicable in all cases – even if the Host Government ends up having to pay the IOC an amount of cash, perhaps on a "grossed-up" basis in order to satisfy Host Government income tax requirements, in order to maintain the applicable "economic balance"?

· Do the applicable UPR provisions clearly provide for how the "economic balancing" will be accomplished;
 or, instead, are such UPR provisions really only "happy language" that suggests that the parties should meet in order to discuss how to recreate the original "economic balance" without providing for any clear rights and obligations?

· Does the applicable UPR provide for the "governing law" to contain an element of "international law" or "international legal principles" (empirically, we know that most international arbitral tribunals consider "international law" or "international legal principles" to provide that a Host Government may not avoid contractual "stability provisions" with a foreign investor as a result of passing a subsequent law providing that any such "stability provision" is unenforceable – a result that application of the Host Country's law as the "ungoverning law" is not as likely to yield.)

· IOC right to export and to retain proceeds of sale offshore without mandatory conversion obligation
· IOC and Host Government (where applicable) transfer of interest rights: 

· Under what circumstances can the Host Government (or its designee, such as an NOC) say “no” to the IOC’s proposed transfer of interest?
  

· Can the Host Government extract concessions, by way of HGC amendments, in return for granting approval of an IOC's proposed transfer of interest?
 

· Does the UPR prohibit a transfer by the IOC of an interest in less than all of the contract area? 

· Does the UPR have a minimum interest transfer requirement?  

· Does the IOC have the right to transfer to an affiliate?  

· Do IOC parties to an HGC have the right to make transfers to one another? 

· Does the IOC have the right to make a transfer in order to obtain payment under a political risk insurance policy from a political risk insurer of international stature (such as OPIC and/or MIGA)?

· Does the Host Government have any preferential rights in connection with an IOC's transfer of interest, and does an IOC have any preferential rights in connection with a Host Government's transfer?

· Will a gain from any such transfer by an IOC attract income tax?  

· In the case of "government participation", under what circumstances can the IOC say "no" to the Host Government designee's proposed transfer?

· Host Government right to terminate HGC:  

· What sort of event triggers the Host Government's right to terminate the HGC?  

· Does the Host Government have the right to terminate prior to confirmation by a Third Party Decision-Maker in the context of dispute resolution proceedings, where the IOC contests the breach alleged by the Host Government? 

· Does the Host Government have the right to terminate if a force majeure event persists for more than a stipulated period of time?

· IOC right to terminate HGC: 

· Does the IOC have the right to terminate if a force majeure event persists for more than a stipulated period of time? 

· Does the IOC have the right to terminate the HGC, in the face of outstanding exploration and/or development obligations, under an applicable "hardship doctrine"?
The following list of important UPR issues also contain sub-issues analogous to the sub-issues described above:

· Environment, health and safety: extent of IOC liabilities for environmental, obligation to indemnify Host Government? Financial security instrument requirement, such as bank letter of credit or parent guarantee, to cover IOC environmental and other HGC-related liability?
 
· Natural gas provisions:  IOC right to specified price or obligation to sell at specified price? Any Host Government right to Associated Gas? IOC right to flare?
· IOC right to hard currency and domestic currency bank accounts within Host Country

· IOC right to exchange domestic currency for hard currency at non-discriminatory exchange rates

· IOC right to transfer hard currency outside of Host Country
· IOC right to maintain accounts in hard currency in order to protect value of tax deductions and cost recovery
· Force majeure: Does this doctrine, providing for an excuse for non-performance (and, if the force majeure condition persists, termination) require unforeseeability?
 

· "Hardship": does the UPR provide for a "hardship doctrine", perhaps implied under the "governing law", that would provide the IOC with an excuse for non-performance in the event that unforeseeable changed circumstances resulted in the balance of respective rights and obligations of the Host Government and the IOC to change to the disproportionate detriment of the IOC?
 

· Decommissioning ("abandonment"):  IOC obligations; existence of tax deductible/cost oil creditable escrow fund; and/or right to transfer of interest subject to decommissioning obligations being met?

· Host Government human resource development:  training; use of nationals; requirements for office in Host Government and staffing requirements; secondment to IOC head office.

· Local procurement and employment obligations

· Transfer of technology

· Confidential information disclosure rights and obligations of both parties: 
· Does the IOC have the right to disclose data derived from IOC’s petroleum operations to prospective transferees of interest? 
· Does the Host Government have the right to disclose data derived from IOC’s petroleum operations to other IOC’s? In regard to areas relinquished by the IOC?  In regard to contract areas not yet relinquished by the IOC?
· Ownership of assets: at what stage does the Host Government take title, and assume liability for, installations and facilities constructed by the IOC?
· Local insurance requirements

The ultimate disposition of these issues is extremely significant to the relationship between the Host Government and the foreign investor IOC. The Host Government, as part of the process of considering revisions to its UPR, would benefit from seeing a range of reasonable optional and alternative model form provisions for each such significant UPR issue, along with the conceptual and comparative analysis for each as afforded by the annotations contained in the Annotated UPR Model Form Provisions. 

7.
Example focus Area of Proposed Annotated UPR Model Form Provisions: "Approval Standards" for Development Plan Approval 

As indicated in Section 6 ("List of Significant UPR Terms and Conditions") above, the Annotated UPR Model Form Provisions would address "Management and control of petroleum operations", inclusive of appraisal plan, commerciality and development plan approval.
 

There are several important focus areas associated with development plan approval, including, but not limited to, the following:

· required contents of IOC's development plan submission for approval by the Host Government: this varies, in the international marketplace, from extensive to non-existent;

· entity to which the IOC's proposed development plan is to be submitted;

· time period for IOC's submission of development plan;

· how "development areas" are delimited;
 

· revisions of an approved development plan; and, collaterally

· failure of the IOC to perform an approved development plan
The Annotated UPR Model Form Provisions would provide for a survey of all of these focus areas, as well as a conceptual, and comparative, analysis of each of the attendant issues.  An example of such a conceptual, and comparative, analysis follows immediately below, specifically in regard to the issue of development plan "approval standards".  

Development plan approval is one of the critical elements of any Upstream Petroleum Regime, and there have been several serious disputes between Host Governments and IOCs, both reported and unreported, over development plans.

The extent to which the IOC has a relative "right" to "monetize" any discovery that the IOC might make as a result of risking its capital on exploration is basically determined by the "commerciality" (as applicable) provision, and the development plan approval provision, of the applicable UPR.  The "commerciality" of any discovery necessarily depends upon the characteristics of the associated development plan and, accordingly, the issue of development plan approval is of substantial importance. 

While the exploration term of an HGC is normally relatively short,
 the development area resulting from an approved development plan may have a term of 20 to 30 years.

In addition to a plan for the drilling of development wells, the development plan commonly involves the construction of pipelines that extend beyond the applicable contract area of the subject HGC.  Such pipelines, in turn, often necessitate obtaining "rights of way" from any third parties owning associated surface rights both inside, and outside, the contract area – either as a result of voluntary purchase and sale of real estate or as a result of the Host Government's exercise of its eminent domain powers.  

Such pipelines may also be for the purpose of exporting production at an applicable marine terminal on the coast of the Host Country, or may cross international borders on the way to the international market.  

A development plan may also involve offshore facilities such as production platforms and offshore pipelines, or may involve the construction of such facilities in environmentally sensitive areas such as rain forests.  

Approval of a given development plan may have a significant impact on the economy of the Host Government, in terms of the resulting revenue and the shear magnitude of the investment required for the performance of development plans (sometimes actually resulting in an increase in the price of goods and services Host Country-wide, and the inflation of the domestic currency - a syndrome referred to as "Dutch Disease"). 

Additionally, approval of a development plan may have a significant impact on the inhabitants of the area of petroleum operations.

As such, approval of a development plan often involves major natural resource, environmental, industrial, employment, economic and, of course, political considerations for the Host Government.  It is not self-evident to what degree a Host Government may require elements supplementary to the IOC's proposed development plan that are in excess of the applicable minimum "international petroleum practices" required to develop a given IOC discovery without crossing the line into what might be considered an "unreasonable" position on the part of the Host Government. 

Whether or not the IOC and the Host Government can come to an agreement on the IOC's proposed development plan may also, depending upon the relevant UPR, determine whether the IOC will be able to retain the subject discovery – or if it will revert to the Host Government. Several UPRs provide that the IOC must relinquish to the Host Government, even prior to the end of the exploration period, any discovery that the IOC does not develop in a timely manner.

Accordingly, perhaps the most important issue in the context of development plan approval is:

What is the result of Host Government and the IOC failing to agree upon an element of the IOC's proposed development plan for a given discovery?

In the event that an IOC were to ask the applicable Third Party Decision-Maker to resolve a dispute over the Host Government's failure to approve the IOC's proposed development plan, would such Third Party Decision-Maker have the authority to determine, on its own motion, what the binding development plan would be – or would it be relegated to determining whether or not the Host Government had the obligation to approve what the IOC had proposed? The applicable survey, for purposes of the Annotated UPR Model Form Provisions, would describe how different UPRs in the worldwide marketplace address this issue, along with a conceptual, and comparative, analysis of same.

Assuming, for the purpose of this discussion, that such a Third Party Decision-Maker is relegated to determining whether or not the Host Government must approve what the IOC had proposed,
 then what "approval standard"
 would such a Third Party Decision-Maker apply to any such determination? 

· “subjective” (a high level of Host Government discretion to say "no" to the IOC's submission and to require elements supplementary to the IOC's submission that are in excess of the minimum "international petroleum practices" that would ordinarily be associated with the subject discovery – providing the Host Government with the discretion to require revisions short of a breach of any applicable "good faith" duty);

· “intermediate” (a lower level of Host Government discretion to say "no" to the IOC's submission or to require – obliging the Host Government to justify, in accordance with a "reasonableness standard", any Host Government required elements supplementary to the IOC's submission that are in excess of the minimum "international petroleum practices" that would ordinarily be associated with the subject (such as, perhaps, where any such required revisions could be shown to be "reasonable" in view of the Host Government's critical interest in the management of its petroleum resources); or

· “objective” (no Host Government discretion to say "no" to the IOC's submission and, as applicable, to require revisions, in the event that the IOC's submission is in accordance with "international petroleum practices". 

The distinction between the three standards can, in practice, be difficult to ascertain as most UPRs do not clearly provide for the applicable "approval standard".  As a result, in the event of a dispute, the Third Party Decision-Maker must often deduce, or infer, what the parties intended the applicable "approval standard" to be.  As may be seen from a review of the Development Plan "Approval Standards" Summary Chart (attached as Annex A), UPRs vary a great deal in regard to whether or not they contain one or more of the following elements – the presence, or lack thereof, of a Third Party Decision-Maker may take into account as part of the effort to interpret the intent of the parties concerning what the applicable "approval standard" might be: 

· Requirement that the IOC's proposed development plan shall be prepared in accordance with "international petroleum practices" (or similar language): Is  there explicit language providing that the IOC's proposed development plan must be prepared in accordance with "international petroleum practices" (or similar language) without additional explicit language indicating or suggesting that the Host Government might require elements supplementary to what "international petroleum practices" would call for (see column entitled "Requirements or specified elements indicative of 'objective approval standard'" in the Development Plan "Approval Standards" Summary Chart) – indicating the intent of the parties that the objective standard of "international petroleum practices" be an important part of the basis for the Host Government's decision whether or not to approve the IOC's proposed development plan?

· Requirement that the IOC's proposed development plan shall be with the objective of providing for the most "efficient", "economic" or "profitable" development and production of the IOC's discovery: Is there is explicit language providing that the IOC's proposed development plan be prepared with the objective of providing for the most "efficient", "economic" or "profitable" development and production of the IOC's discovery, or similar language (see column entitled "Requirements or specified elements indicative of 'objective approval standard'" in the Development Plan "Approval Standards" Summary Chart) 
 – indicating the intent of the parties that the Host Government should consider approval of the IOC's proposed development plan primarily on the basis of such explicit criteria applied exclusively to the IOC's discovery, with a de-emphasis of other Host Government considerations that are not directly related to the development and production of the IOC's discovery (such as, for example, any Host Government requirement that an export pipeline included as part of the IOC's proposed development plan be sized much larger than necessary to transport the production from the IOC's discovery, or re-routed in an indirect way),
 with a view toward accommodating unrelated production from existing or future petroleum fields by the Host Government's NOC or international oil company competitors to such IOC)?

· Requirement that the Host Government may not “unreasonably withhold approval” of the IOC's proposed development plan: Is there is explicit language providing that the Host Government "may not unreasonably withhold approval" of the IOC's submitted development plan (see column entitled "DP approval standard" in the Development Plan "Approval Standards" Summary Chart) – indicating the intent of the parties that there be a limit on the discretion of the Host Government to require revisions to the IOC's proposed development plan that would require elements supplementary to what "international petroleum practices" would call for (particularly in contrast with those UPRs that provide for no such explicit language)?

· Explicit language providing the IOC with the right to have a dispute with the Host Government over a development plan resolved by a Third Party Decision-Maker: Is there is explicit language, in addition to the "general" dispute resolution article, providing that if there is a dispute over the Host Government's failure to approve the IOC's proposed development plan then the IOC has the right to have the issue resolved by a Third Party Decision-Maker (see column entitled "DP approval standard" in the Development Plan "Approval Standards" Summary Chart) – indicating the intent of the parties that there would indeed be, in the event of a dispute over the Host Government's failure to approve the IOC's proposed development plan, an issue for the Third Party Decision-Maker to determine (which would not be the case if a "subjective approval standard" were applicable, except for instances where the Host Government violated any "good faith" duty implied under the "governing law"), and the strong suggestion that the parties intended for the Host Government to have the obligation to act “reasonably” in regard to the approval of the IOC's proposed development plan (particularly in contrast with those UPRs that provide for no such explicit language)?

· Applicable duty of “good faith”: Is there either an express duty of "good faith" applicable to the Host Government under the applicable HGC or an implied duty of "good faith" under the applicable law (such as in the applicable petroleum law and/or the applicable petroleum regulations or also, as in the case of civil code Host Countries, in the applicable civil code)?

If any of the above described elements were detected in the relevant UPR, then the it was deduced, for purposes of the Development Plan “Approval Standards” Summary Chart”, that the applicable "approval standard" could not be "subjective", and had to be either "intermediate" or "objective".

Only if it were seen that the relevant UPR does not contain any of the elements described in the above bullet points, and contains explicit language either:

(i) that the Host Government has the full discretion to require whatever it wants by way of revisions to the IOC's proposed development plan; or

(ii) that the Host Government has the full discretion to determine the standard it will apply to the determination of whether or not to approve the IOC's proposed development plan;

was the applicable "approval standard" indicated as "subjective" in the Development Plan “Approval Standards” Summary Chart.

Only where it was seen that the relevant UPR stipulates that the Host Government can object to the IOC's proposed development plan only on the grounds that it is not in compliance with "international petroleum practices" (or other such objective standard that, although described by the use of different words, has the same pith) was the applicable "approval standard" indicated as "objective" for purposes of the Development Plan “Approval Standards” Summary Chart”.

The remainder of the UPRs surveyed were classified as having an "intermediate" approval standard in the Development Plan “Approval Standards” Summary Chart.

As indicated in the Development Plan “Approval Standards” Summary Chart, the majority of the UPRs surveyed provided for an implied duty of "good faith" under the substantive law of the Host Country (which, in a majority of cases, is also stipulated as the "governing law" applicable to the HGC - see the "Dispute Resolution and Governing Law Summary Chart” attached as Annex B), characteristic of the civil code jurisdictions which dominate the OAS member countries. Of the Host Countries described in the Development Plan “Approval Standards” Summary Chart, only in the common law jurisdictions of Belize, Benin, Canada,
 Falkland Islands, Gambia, India and Trinidad and Tobago is the duty of "good faith" not implied under the law of the respective countries.  As the Development Plan “Approval Standards” Summary Chart indicates, however, several of those Host Countries have UPRs in which the duty of "good faith" is expressly provided for in the HGC.

In the determination of which "approval standard" to apply to each of the Upstream Petroleum Regimes surveyed in the preparation of the Development Plan “Approval Standards” Summary Chart, consideration had to be given on how to treat such an applicable duty of "good faith" (see the last bullet in the above described criteria).
 

An applicable duty of "good faith" is a legally "stretchy" term in the context of UPR development plan "approval standards". 

At a minimum, however, it seems clear that where any applicable duty of "good faith" whether express or implied is applicable, any failure by a Host Government to approve an IOC proposed development plan in order to serve ulterior motives, such as making its promise of approval conditional upon a desired action by the IOC, would constitute a breach of such duty – including the case, actually encountered in recent years, where a Host Government demanded that an IOC agree to a revision of the "financial splits" contained in the relevant HGC.

A more difficult issue is whether or not a duty of "good faith" would be essentially tantamount to an obligation, on the part of the Host Government, "not unreasonably to withhold approval" of an IOC proposed development plan (see the third bullet in the criteria described above).  

Professor Michael Joachim Bonell advises:

"By stating that "…although no definition is given of what is meant by "good faith", the fact that the term is coupled with "fair dealing" makes it clear that it is to be understood in an objective sense, as synonymous with what in the same UNIDROIT Principles is elsewhere referred to as "reasonable commercial standard of fair dealing", and not in a subjective sense, as a state of mind or just ‘acting honestly’.”

As a matter of custom and practice, at least some of the HGCs in the worldwide marketplace also associate "good faith" with "reasonableness".  The 1999 Yemen Model PSC Article 30.4 provides, for example: 

"Considering that the parties hereto base their relationship under this Agreement on goodwill and good faith, the Parties hereto agree that in those provisions of this Agreement where a party hereto is required to obtain the consent, approval, determination, or agreement of the other Party hereto, such consent, approval, determination or agreement shall not be unreasonably withheld".
Similarly, although the law of Canada (Alberta) does not imply the duty of "good faith" the case law of Canada (Alberta) indicates that a duty of "good faith" may arise as a matter of contractual interpretation, requiring performance of the contract according to reasonable expectations of the parties.

Also, some civil codes imply an association between a "good faith" duty and a duty to act reasonably.  For example, the Argentine Civil Code (1968) Article 1198 provides, in pertinent part: 

"Contracts are to be made, interpreted and executed in good faith, according to what the parties understood or could have understood, acting with care and forseeability."

As a result of the above considerations, it was determined that any applicable duty of "good faith" on the part of the Host Government meant that, for purposes of the Development Plan “Approval Standards” Summary Chart, the applicable "approval standard" could not be "subjective" and, accordingly, had to be either "intermediate" or "objective".

Additionally, some interesting results were detected as a result of the survey:

· In Benin, if there is a disagreement over a Host Government-proposed amendment to an approved development plan, then the Host Government could cause the matter to be determined by an expert.
  However, there was no such right on the part of the IOC in the event that the Host Government did not approve the IOC's proposed development plan in the first place.

· In the Falkland Islands, there are two applicable "approval standards": an "objective approval standard" if the Host Government objects to the IOC's proposed development plan on the grounds of "good oilfield practice"; and a "subjective approval standard" if the Host Government objects to the IOC's proposed development plan on the basis that the maximum and minimum production rates are, in the opinion of the Host Government, not in the national interest of the Falkland Islands.

· In Jordan, if there is a disagreement over the IOC's proposed development plan, then either party may cause an independent expert to determine the issue on a final and binding basis – unless the IOC notifies the Host Government within 60 days that it no longer considers the discovery to be commercial.
  The Jordan UPR does not appear to explain what the legal disposition of such a discovery would be after any such event. Query what the result is in under other UPRs that provide for either an expert, or an arbitral tribunal, to take the initiative and determine the parameters of an applicable development plan - and where the IOC is of the opinion that on the basis of any such resulting development plan the associated discovery would be uneconomic?  If the IOC did not perform such a development plan, would the associated HGC (under which the IOC may have discovered other commercial petroleum fields) be subject to termination by the Host Government?

· In Venezuela, if there is a disagreement over an applicable development plan then there is a moratorium on development by any party for a ten year period from the date of initial submission.
  

It was clear from the survey, in any event, that trouble may result, in the event of a dispute, in cases where the applicable UPR does not clearly provide for an applicable "approval standard" to be applied by the Host Government in the consideration of IOC proposed development plans and, as a result, the applicable "approval standard" must be deduced and/or inferred from the applicable language -- as was done in regard to each one of the countries described in the Development Plan “Approval Standards” Summary Chart with the exception of:

· Bolivia (explicitly "objective")

· Central African Republic (explicitly "objective")

· Falkland Islands (explicitly "subjective" in regard to Host Government objections to production rate elements and explicitly "objective" in regard to Host Government objections on the grounds of "good oilfield practice"), and

· Venezuela (explicitly "subjective" - but with a ten-year moratorium on development applicable in the event of a failure to agree).

Moreover, it is clear that wherever an "intermediate approval standard" is applicable, it may be difficult for the Third Party Decision-Maker to apply such a standard (and its inherent "reasonableness test") to any requirement by the Host Government that the IOC include elements in the development plan supplementary to what "international petroleum practices" would call for. 

In either such case, the likelihood increases that the IOC may view a refusal by the Host Government to give an approval as unreasonable or arbitrary – a result that is bad for both the IOC and the Host Government. 

Similarly, a Host Government that wishes to have full discretion in the context of development plan approval might be frustrated in the event that a Third Party Decision-Maker were to ascribe to its UPR an "intermediate approval standard” - as  a result of there being no explicit language clearly providing for a "subjective approval standard" to be applicable.  

Accordingly, some Host Governments may wish to consider having explicit language in their respective UPRs that clearly provides for either an "objective approval standard" or a "subjective approval standard" to be applicable to development plan approvals (bearing in mind, of course, that a "subjective approval standard" would not be at all attractive to IOCs unless mitigated by application of a "moratorium" approach similar to that implemented by Venezuela).
 
In addition to the survey, the analysis and comparative analysis as described above, the Annotated UPR Model Form Provisions would include model form provisions pertinent to development plan "approval standards", including optional examples providing for, respectively, a: "subjective approval standard"; "intermediate approval standard"; and an "objective approval standard", with an alternative associated with the "subjective approval standard" that would provide for a "moratorium" approach similar to that implemented by Venezuela.

8.
Example focus area of the Proposed Annotated UPR Model Form Provisions:  Appointment of Arbitrators and Experts under Applicable Dispute Resolution Provisions 

There is more worldwide commerce and foreign investment occurring today than ever before in the history of the world.  There is undeniable evidence that the world is proceeding toward a more globalized economy.

As part of this commercial globalization process, there have also been changes in dispute resolution where foreign investment is involved.  There has been a move from the national court system of the Host Government to international arbitration and to expert determination.  This change has given the foreign investor a greater degree of assurance that dispute resolution in connection with its foreign investment will be fair, impartial, and with effective enforcement. 

The international energy industry has also changed accordingly. International arbitration, and expert determination, is now also the norm for dispute resolution in the context of UPRs. UPRs vary greatly, however, in regard to the elements of the international arbitration and/or expert determination provision, and to the extent fairness, impartiality and effective enforcement are promoted.

In Section 7 above, UPR provisions pertaining to development plan "approval standards" were surveyed and analysed. As a result of the analysis, it was clear that some Host Governments offer terms and conditions pertinent to development plan approval that are vastly more attractive, on a comparative basis, than are the counterpart UPR terms and conditions offered by other Host Governments.  

The legal efficacy, however, of any such attractive (at least from the IOC's perspective) UPR terms and conditions is generally dependent upon the legal efficacy of the governing law and dispute resolution mechanism provided for in the relevant UPR. 

The following elements of a UPR's dispute resolution mechanism are most important:  

· Are disputes resolved by the national court system of the Host Government (by judges appointed by the Host Government) or by international arbitration and/or expert determination?

· If international arbitration or expert determination, how are the arbitrators and/or experts appointed?  Does the Host Government appoint them?

· In the case of international arbitration, what is the applicable venue (also refered to as "situs", "seat" or, simply, "place" of arbitration), is it in the Host Country?

· In the case of international arbitration, is there an applicable enforcement treaty (such as the New York Convention, ICSID or the Panama convention)?

· In the case of international arbitration, what is the substantive "governing law" applicable to a dispute?

· In the case of international arbitration, has the Host Government waived its immunity from execution (in addition to its immunity from jurisdiction)?

· In the case of international arbitration, does the arbitration law of the venue, and the Host Country, conform to the UNCITRAL Model Arbitration Law?

· In the case of international arbitration, what are the applicable arbitrable rules (such as ICC, LCIA, UNCITRAL or ICIAC)? 

· In the case of international arbitration, what are the available bilateral investment treaties ("BITs") and/or multi-lateral investment treaties (such as the Energy Charter Treaty, NAFTA and MERCOSUR)?

· In the case of determination by an expert, are any such determinations enforceable in the Host Country under the applicable UPR, or enforceable in another country where enforcement might be sought by either the IOC or the Host Government?

The Dispute Resolution and Governing Law Summary Chart, attached as Annex B, reflects the results of a survey in regard to the focus areas described above.

The Annotated UPR Model Form Provisions would provide for a survey of all of these focus areas, as well as a conceptual, and comparative, analysis of each of the attendant issues. An example of such a conceptual, and comparative, analysis follows immediately below, specifically in regard to the issue of "appointment of arbitrators and experts".

Central African Republic 1993 Model Contract Article 29 provides for a third party, neutral, appointing authority to appoint the relevant expert in the event that the parties fail to agree upon the expert:

" Such expert shall be appointed by mutual agreement between the Parties or, failing such agreement, by the International Center for Technical Expertise of the International Chamber of Commerce, in accordance with its Regulations for Technical Expertise. The expert expenses and fees shall be shared equally by the Parties (or borne by the Company until granting the first Concession)."

Malta 1997 Model Contract Article 21 provides for the same result as does the Central African Republic counterpart:

"21.9 Any matter in dispute between the Government and the Contractor which in terms of this Contract is to be referred to an Expert, shall be referred for determination by an Expert to be appointed by agreement between the Parties. If the Parties fail to appoint the Expert within thirty (30) days after written notification of the dispute by one Party to the other, either Party may apply to the International Chamber of Commerce Centre for Technical Expertise, Paris, France, for appointment of an Expert in accordance with its rules."

Belize 1995 Model Contract Article 24.2 also provides for a third party, neutral, appointing authority, but indirectly through operation of the UNCITRAL rules:

"The number of arbitrators shall be three. The Government shall appoint one and the contractor shall appoint one. The two arbitrators thus appointed shall choose the third arbitrator who will act as the Presiding Arbitrator. If the two arbitrators cannot come to an agreement on the designation of the third, the third arbitrator shall be designated in accordance with the UNCITRAL Arbitration Rules."

UNCITRAL Article 7(3) provides, in turn, that if the two arbitrators cannot agree upon the third arbitrator, or upon an appointing authority, then the appointing authority shall be designated by the Secretary-General at the Permanent Court of Arbitration at the Hague, which shall appoint such third arbitrator.

Cuba 1995 Model Contract Article 26 also provides for a third party, neutral, appointing authority, but indirectly through operation of the ICC rules:

“26.2 - All discrepancies of a technical and financial nature which cannot be reconciled amicably, will be resolved permanently in accordance with the Arbitration Rules of the International Chamber of Commerce by three arbitrators named in accordance with said Rules."

ICC Article 8(4) provides for the ICC Court to appoint the arbitrators, excepting the chairman of the Tribunal, while ICC Article 9(3) provides the ICC Court shall appoint upon a proposal from a National Committee of the ICC that the ICC Court considers appropriate, and ICC Article 9(4) provides that the ICC Court may ultimately make the appointment, where it considers that the circumstances so demand, from a country where there is no National Committee.  In any case, ICC Article 9(5) requires that the chairman of the Tribunal be of a nationality other than the parties, unless the parties agree otherwise.

Equatorial Guinea 2000 Model Contract Article 22.1 provides for essentially the same result, except that it expressly provides that no arbitrator may be of the same nationality as a party:

"The arbitration tribunal shall consist of three (3) arbitrators, two (2) of whom designated by each of the Parties and the third to act as the President, nominated by the International Chamber of Commerce. No arbitrator shall be a national of the countries to which either Party belongs."

Trinidad & Tobago 2001 Model Contract Article 33 also provides for a third party, neutral appointing authority:

"33.2 If any dispute referred to under this Article has not been settled through such consultation within ninety (90) days after the dispute arises either Party may by notice to the other Party propose that the dispute be referred either for determination by a sole expert or to arbitration in accordance with the provisions of Article 33.

33.3 Following the giving of notice under Article 33.2, the Parties may, by mutual agreement, refer the dispute for determination by a sole expert to be appointed by agreement between the Parties. Such sole expert shall be an internationally recognized specialist in the interpretation of the subject under dispute. If the Parties are unable to agree on designation of the expert within thirty (30) days following the giving of notice under Article 33.2, the expert shall be named by an internationally recognized organisation to be agreed to by the Parties.

33.4 As an alternative to the procedure described in Article 33.3 and if agreed upon by the Parties, such dispute shall be referred to arbitration by an agreed sole arbitrator.

33.5 

a.  If the Parties fail to refer such dispute to a sole expert under Article 33.3 or to a sole arbitrator under Article 33.4, within sixty (60) days of the giving of notice under Article 33.2, the dispute shall be referred to arbitration. The arbitration shall be conducted by three (3) arbitrators in accordance with the UNCITRAL Rules in effect on the Effective Date of the Contract.

b.  Where arbitration is resorted to either by the sole arbitrator under Article 33.4 or arbitral tribunal, the Arbitration Rules of the United Nations Commission on International Trade Law (UNCITRAL Rules) in effect on the Effective Date of the Contract shall be used. 

"…..33.8 In the case of a request by Contractor pursuant to Article 17.6 (e) for final determination by an expert of whether a disputed charge is subject to cost recovery, such expert shall be an internationally recognized specialist in interpretation of Petroleum contracts with experience in verifying costs of Petroleum Operations. If the Parties are unable to agree on designation of the expert within thirty (30) days after Contractor's request under Article 17.6 (e) for the expert determination, the expert shall be named by the International Chamber of Commerce. The waiting period required by Article 33.2 shall not apply to this type of expert determination.

33.9 

a.  Any decision by the expert determination, sole arbitrator or arbitral tribunal shall be final and binding upon the Parties. Such decision shall be rendered within sixty (60) days after the completion of the expert determination or arbitration proceedings. 

b. Judgment for execution of any award rendered by the expert determination, sole arbitrator or arbitral tribunal may be entered by any court of competent jurisdiction without review of the merits of such award." 

Greece 1995 Model Contract Article 26 also provides for a third party, neutral, appointing authority in the case of expert determination:

"1)  Where under any provision set forth in this agreement it is stipulated that any difference between the parties or any inability or failure of the parties to agree on any matters shall be referred for determination by a sole expert, the sole expert shall be appointed by agreement between the parties or, failing such agreement by the [here designate appropriate official of a Petroleum Institute of international standing established in one of the Countries of the European Union or in the United States of America]. The opinion of the sole expert in respect of the matter referred to him shall be binding on the parties."

In the case of appointment of a three arbitrator Tribunal, however, Greece 1995 Model Contract Article 26 provides for the Host Government to appoint the third arbitrator (the Chairman) from a list prepared by a third party, neutral appointing authority:

"5)1.  The number of arbitrators shall be three, of whom one shall be appointed by the Greek State on behalf of itself and DEP-EKL, one shall be appointed by the Contractor and one shall be jointly appointed by the President and the two most senior Vice Presidents of the Council of State.

2. The arbitrator to be jointly appointed by the President and Vice Presidents shall be selected from a list of not less than three nominees to be drawn up for the purpose by the [here designate responsible official of an internationally recognized Petroleum Institute in the EU or US], who shall be requested to draw up such list on the date of commencement of the arbitration proceedings by the Party responsible therefore. Failing such nomination within 90 days from such date, the nomination shall be prepared by [designate alternative nominator]."

Colombia 1997 Model Contract Article 28.3 also provides for a third party appointing authority, but one that is located in the Host Country (not in a neutral country) – and one that could be expected to appoint an expert that is a national of the Host Country: 

"Any difference of a technical nature arising among the parties with regard to contract interpretation and performance and that cannot be resolved in a friendly way shall be referred to the final decision of experts appointed thus: one by each Party and a third chosen by the first two. If the latter are unable to reach agreement on such third expert, either Party may ask the Board of Directors of the Colombian Society of Engineers - SCI - having its head office in Santa Fe de Bogota to appoint same."

Argentina 1967 Hydrocarbon Law 17.319 Article 86, by way of contrast, provides:

"The tribunal of arbitration shall be composed of one arbiter designated by each of the parties, and a third elected by consensus between the two or, failing this, appointed by the President of the National Supreme Court of Justice."

The result of such appointment by the Host Government (the judges of the national court system are appointed by the Host Government and are part of the Host Government), largely defeats one of the primary advantages of expert determination over national court system determination: neutrality of the Third Party Decision-Maker.

Ecuador 1993 Model Contract Article 20 provides for a result similar to the result obtained in Argentina:

"20.2.3 - Within twenty days after receipt of the answer to the claim or the reply to the counterclaim, or of the contempt of one of the parties, if applicable, whichever happens later, each of the parties shall designate an arbiter and notify the other party in writing of said appointment. Should one of the parties fail to designate its arbiter within said period, the other party may request the President of the Superior Court of Quito to make such designation.

20.2.4 - The two arbiters chosen shall designate a third arbiter, who shall preside over the arbitration tribunal.

If the two arbiters, within ten days after their designation, fail to reach an agreement as to the third arbiter, and in the event that the parties cannot do so either during the additional time period of seven days, either of the parties may request the President of the Superior Court of Quito, and in the event of his excuse, the President of the Supreme Court of Justice, to choose such arbiter from a list of four names. These arbiters shall be proposed by the parties, two for each of them. However, it must not be indicated which of the parties sponsors the different candidates. This list shall be presented to the President of the Superior Court of Quito or to the President of the Supreme Court, as the case may be, who shall be requested to issue his pronouncement within the time period of forty-eight hours after receipt of said list."

The Falkland Islands, 2000 Offshore Petroleum Regulations Article 39 provides for a result very similar to the results obtained by the Argentina and Ecuador counterparts:

" (1) If at any time any dispute, difference or question shall arise between the Governor and the Licensee as to any matter arising under or by virtue of this Licence or as to their respective rights and liabilities in respect thereof then the same shall, except where it is expressly provided by this Licence that the matter or thing to which the same relates is to be determined, decided, directed, approved or consented to by the Governor, be referred to arbitration as provided by the following paragraph.

(2) The arbitration referred to in the foregoing paragraph shall be in accordance with the Arbitration Act 1996 of England by a single arbitrator who, in default of agreement between the Governor and the Licensee and, in the case of arbitration in relation to a development scheme, other licensees, shall be appointed by the Chief Justice of the Falkland Islands for the time being."

India 2001 Model Contract Article 33 follows the approach of Argentina, Ecuador and the Falkland Islands:

"33.2 Matters which, by the terms of this Contract, the Parties have agreed to refer to a sole expert and any other matters which the Parties may agree to so refer, may be referred to a sole expert who shall be an independent and impartial person of international standing with relevant qualifications and experience, appointed by agreement between the Parties and who shall not, by virtue of nationality, personal connection or commercial interest, have a conflict between his/her own interest and his/her duty as a sole expert. In the event that the Parties fail or are unable, to agree on a sole expert within thirty (30) days or such longer period as may be mutually agreed by Parties, the sole expert shall be appointed by a body or an institution or an agency or a person, mutually agreed by Parties. In case, there is no agreement on the body or an institution or an agency or a person for appointing sole expert or such institution or agency or body fails to appoint a sole expert within thirty (30) days or such longer period as may be mutually agreed by Parties, the sole expert shall be appointed by the Chief Justice of India or by a person authorised by him. Any sole expert appointed shall be acting as an expert and not as an arbitrator and the decision of the sole expert on matters referred to him/her shall be final and binding on the Parties and shall not be subject to arbitration."….

"….33.5 Any Party may, after appointing an arbitrator, request the other Party(ies) in writing to appoint the second arbitrator. If such other Party fails to appoint an arbitrator within thirty (30) days of receipt of the written request to do so, such arbitrator may, at the request of the first Party, be appointed by the Chief Justice of India or by a person authorised by him within thirty (30) days of the date of receipt of such request, from amongst persons who are not nationals of the country of any of the Parties to the arbitration proceedings."

The available English translation of Benin 1990 Investment Law 90-033 Article 1 is entirely unclear in regard to the appointment of arbitrators (the original French version is likely more clear):

"New article 74: the settlement of disputes in respect of the validity, the reading or the enforcement of the acceptance decree and the contingent determination of fiscal penalties due to ignorance or to the breach of commitments may be arrived at through one of the hereinafter procedures by arbitration: 

Constitution of an arbitration board by: 

- The designation of an arbitrator by each of the parties;

- The designation of an umpire by the first two arbitrators. 

In the case where one of the parties would not have designated within sixty (60) days following notification by the other party of its designated arbitrator and in the case where the first two arbitrators would not have agreed on the choice of the umpire within thirty (30) days following the designation of the second arbitrator or of the umpire as the case may be will be made by a highly qualified authority on the initiative of the most diligent party. This authority will be: 

a) The president of the supreme court of the Republic of Benin in the case where only interests of Benin are concerned or if the parties so agree;

b) The President of La Haye permanent arbitration court in the case where the dispute opposes the state of Benin to foreign interests. 

c) The award made by the majority of the arbitrators unhindered in their procedures and ruling in equity is final and enforceable.

d) The International Center for Settlement of Investments disputes created by the March 18, 1965 convention of the International Bank for Reconstruction and Development (IBRD)" 

In addition to the survey, the analysis and comparative analysis as described above, the Annotated UPR Model Form Provisions would include model form provisions pertinent to the issue of "appointment of arbitrators and experts", including optional examples providing for, in cases where the parties, or their appointees, cannot agree upon such appointments: (i) for such appointments to be made by a third party, neutral, appointing authority; or (ii) for such appointments to be made by the Host Government, respectively.

9.          Conclusion
The proposed Annotated UPR Model Form Provisions would provide Host Governments with a valuable discretionary resource tool, and would also constitute a significant step toward the standardization of optional and alternative UPR model form provisions.  Utilization of such model form provisions would generally yield a more predictable contractual result than the contractual result currently obtained by the entirely disparate UPR provisions currently used by the OAS member states.  Such predictability might reasonably be expected to inspire increased foreign investment in the applicable Host Government petroleum sectors, to the betterment of both the Host Governments and the IOCs alike.

In regard to how Annotated UPR Model Form Provisions might be prepared, the Association of International Petroleum Negotiator's ("AIPN's) Host Government Contract Handbook series (with Volume No. 1, published in 1999 and covering: "Scope and General Provisions"; "Contract Area"; "Contract Term" and "Relinquishments", and referencing some 42 different HGCs from around the world; and Volume No. 2, scheduled for publication in 2002 and covering: "Minimum Exploration Commitments"; "Development Plan"; Management of Operations" and "Stability") would provide an important resource in the context of the conceptual and comparative analysis components.  Concerning the preparation of the UPR model form provisions, however, that task would best be accomplished after surveys were conducted of the significant UPR focus areas, and in conjunction with the associated conceptual and comparative analyses.  A massive effort, requiring many hundreds of hours, would be necessary in order to produce an end product that would competently serve the purposes described in this White Paper.  The most efficient approach to completion would likely involve tasking a single organization, such as the World Bank, or a major law firm or business consultancy firm, to prepare a comprehensive draft that would then be subject to "peer review" by both Host Government and IOC representatives.

* 	Mr. Frank C. Alexander Jr. works at Bennett Jones LLP (Calgary). The author wishes to acknowledge the substantial contributions made in the preparation of this White Paper by other members of Bennett Jones LLP:


Jason Roth, Brendan Clark, Suzanne Scott, Kristin Smith and Vivek Warrier.





Disclaimer: Although reasonable efforts have been made in the preparation of this White Paper to ensure its accuracy, the information developed in regard to the example UPRs referenced herein is based upon sources and translations available to the author at the time of preparation and may not accurately describe the current status of respective Host Country UPRs. In order to insure accurate information concerning such current UPRs the respective Host Country should be contacted directly.





� 	See Section 5 ("Comparison of ‘Revenue Splits’ and ‘Profit Splits’ Offered by Host Governments”) below.


� 	Trinidad and Tobago provides an example of a Host Government that requires the IOCs to bid such multiple elements in the context of such a “bid round”. 


� 	See bullet below in this Section 1 describing “License Regimes”.


� 	While the vast majority of HGCs signed between Host Governments and IOCs are in regard to contract areas that do not include pre-existing discoveries, some HGCs do not include an exploration component and are for the sole purpose of causing an IOC to develop an already discovered petroleum field (usually the discovery was made by the  NOC of the Host Country).  Examples of these include the Buy-Back contracts signed by Iran over the past few years, as well as the HGC for Iraq’s West Qurna field that is depicted on the “International Petroleum Exploration and Development Contracts” chart by Daniel Johnston & Co., Inc. reproduced in Section 5 (“Comparison of ‘Revenue Splits’ and ‘Profit Splits’ Offered by Respective Host Governments”).  Turkmenistan provides an example of a Host Government that has also entered into HGCs in regard to contract areas that include one or more pre-existing discoveries for development as well as large areas for exploration.


� 	Recent examples would include Venezuela (large increase in applicable royalty; requirement that national oil company PDVSA (Petróleos de Venezuela S.A.) have 51% ownership in all future projects) and Argentina (new 20% duty on crude oil exports), where such revisions have caused the respective UPRs to become less attractive to foreign investment.


� 	Several Host Governments have recently revised their respective UPRs to ensure that each IOC special purpose subsidiary signing an HGC will have, in escrow, sufficient funds to properly decommission production facilities upon the end of the economic life of a petroleum field (in spite of the fact that, at that time, the cash flow from such a field would come to an end).


� 	Emphasizing OAS member state UPR examples.


� 	Also, where applicable, the Annotated UPR Model Form Provisions would be available to assist both Host Governments and IOCs in Host Countries where the HGC is subject to negotiation.


� 	Licenses may be subject to different laws than the HGC is subject to, such as an applicable licensing law.  As a result, there may be a different dispute resolution mechanism applicable to such licenses than is applicable to an HGC in the same country - and the administrative law regime of the Host Country may be applicable to any such license.


� 	Kazakstan has required both an HGC and a relatively comprehensive license – with many overlapping terms and conditions.


� 	Egypt, Syria, and in at least one case, Vietnam.  Note that Yemen recently dropped this requirement, the intent of which is to cause the IOC to conduct a greater portion of the petroleum operations in the Host Country itself, as opposed to at the IOC's home office (often in London or Houston) - as would normally result without such a requirement.  See also Frank C. Alexander Jr., International Oil and Gas Ventures:  A Business Perspective (AAPG 2001), "Caspian Petroleum Transportation and Contractual Challenges, 1991-1999" for a description of this "Soviet-style UPR format" (which also involves the formation of a local legal entity by the IOC and the Host Government that, in turn, signs the HGC with the Host Government).


� 	With very rare exception (such as the relatively subtle difference between a “cost recovery limit” under a PSC and a royalty under PSC or other HGC) exactly the same revenue split, profit split, and allocation of other rights and obligations can be described regardless of which of these basic HGC formats are implemented.  Also, despite widely-held misconceptions to the contrary, exactly the same degree of management and control can be allocated to the Host Government under a Royalty/Tax Contract as under a PSC. 


� 	Frank C. Alexander, Jr., Host Government Contract Handbook (For The International Petroleum Industry) Vol. 1 (Barrows Company Inc. for the Association of International Petroleum Negotiators [AIPN] 1999), Section 1.3. 


�	Alexander, Host Government Contract Handbook, Vol. 1, Section 1.3.


�  	One distinction between enforcement under most civil code jurisdictions, versus most common law jurisdictions, is in the context of the "hardship" doctrine.  While most civil code jurisdictions recognize some version of a "hardship doctrine" (with France a notable exception), most common law jurisdictions do not.  Applicable "hardship" doctrines generally provide that where unforeseeable changed circumstances result in making performance by one party substantially more burdensome, and, as a result, upset the economic balance of the parties as described on the effective date of the contract to the disproportionate detriment of the one of the parties – then such an event will result in an excuse for non-performance by the party suffering under the "hardship" and provide such party with either the right to terminate the contract or the right to cause a Third Party Decision-Maker to revise the contract on an equitable basis (such Third Party Decision-Maker revision being available in Germany – Geschaftsgrundlagenlehre: see Joern Rimke "Force majeure and hardship: Application in international trade practice – with specific regard to the CISG and the UNIDROIT Principles of International Commercial Contracts", 1999 Submission, Essay Competition, Institute of International Commercial Law of the Pace University School of Law).  Argentina, Bolivia, Brazil, Guatemala, Honduras and Paraguay, all civil code jurisdictions, recognize a form of "hardship" (usually as an implied right under their respective civil codes).  Belize, Benin and Trinidad and Tobago, however – all common law jurisdictions - do not appear to recognize the "hardship" principle under their respective juridical systems (India, a common law jurisdiction, recognizes a classic form of "hardship" under its 1963 Specific Relief Act Section 20[2]). In the case of force majeure (a close cousin of "hardship" that, unlike "hardship" classically requires that the force majeure event render performance impossible), most HGCs stipulate contractually what form force majeure will take over any alternative version as may be implied under the "governing law".  HGCs generally do not, however, stipulate contractually what form "hardship" will take over any alternative version as may be implied under the "governing law" nor attempt to limit the application of any implied "hardship" doctrine by way of explicit language in the HGC.  As a result, unlike the case of force majeure, the parties to an HGC which provides for the "governing law" to be the law of a civil code jurisdiction in Latin America (whether or not the stipulated "governing law" is the law of the Host Country) commonly end-up being subject to an applicable "hardship" doctrine implied under such "governing law".  The Annotated Upstream Petroleum Regime Model Form Provisions would survey the OAS member states in regard to the applicability of a "hardship doctrine", provide both a conceptual and comparative analysis of the concept, and provide optional and alternative UPR model form provisions that would result in a contractual stipulation concerning the applicability of the "hardship" doctrine and, as applicable, the form any such applicable "hardship" doctrine would take (provided that the "governing law" would permit the contractual override of any "hardship" doctrine that might be implied under the law).  


� 	Many UPRs suffer from severe ambiguities and international inconsistencies.  An example is the Indonesian Model HGC.


� 	Frank C. Alexander, Jr.,46th Annual Rocky Mountain Mineral Law Institute (2000), "Production Sharing Contracts and Other Host Government Contracts". 


� 	In spite of applicable sanctions.


� 	In spite of applicable sanctions.


� 	Applicable statistics indicate that worldwide exploration success in geologic basins where there have been no previous commercial discoveries is probably less than 20%.  In other words, in the case of each such exploration well, the IOC, on the basis of the empirical data, has an expectation of failure, betting that it will ultimately make enough commercial discoveries to pay for the unsuccessful exploration wells.  In fact, the extremely risky and expensive nature of petroleum exploration is the reason why Host Governments invite IOCs to come and risk their capital in the first place – almost all Host Government attempts to conduct their own exploration of their respective petroleum resources via an NOC have resulted in failure and in the worldwide trend toward nationalization of oil companies. 


� 	The term "international petroleum practices" (or similar language referring to the same concept) referred to practices normally implemented as part of the prevailing custom and practice of the international petroleum industry.  There is no codification of such "international petroleum practices", which must be established through expert testimony on a case-by-case basis.  The 1995 Venezuela Model HGC Clause 2.2,for example, refers to "International Oil Industry Standards", defined as: " . . .shall mean such practices and procedures employed generally in the petroleum industry throughout the world by prudent operators under conditions and circumstances similar to those experienced in connection with the relevant aspects of the Project"; while the 1999 India Model HGC Article 1.51 refers to "Good International Petroleum Industry Practices" ("GIPIP").  See Alexander, Host Government Contract Handbook, Vol. 1, Section 1.5.3 for a further description of "international petroleum practices, inclusive of particulars concerning GIPIP.


� 	There was once a paradigm in international petroleum widely supported by IOCs, that if a large enough deposit of crude oil could be discovered, then "market forces" would work to permit the transportation of that crude oil to market within a reasonable time.  This paradigm was destroyed by the IOCs' experience in the "Former Soviet Union" ("FSU"), particularly Kazakstan, where the main export pipeline that was expected to be commissioned by 1994 was not completed until 2001. See Frank C. Alexander, Jr., Oil and Gas Journal, "Caspian reserves luring operators" (July 1997) and Frank C. Alexander Jr., International Oil and Gas Ventures:  A Business Perspective (AAPG 2001), "Caspian Petroleum Transportation and Contractual Challenges, 1991-1999". IOCs had a similar experience in Chad, where the transnational aspect of the necessary export pipeline resulted in delays of unexpected proportions. 


� 	This was one of the key elements involved in a major dispute in the late 1990s between an IOC and an FSU Host Government.


� 	Application of such a "subjective approval standard" may result, in the case of appraisal plans and/or development plans, in the IOC being able to "monetize" a commercial discovery only if the IOC agrees to perform elements of the applicable appraisal plan, or development plan, respectively, that are supplementary to "international petroleum practices".  


� 	See Section 7 ("Example Focus Area of Annotated UPR Model Form Provisions: "Approval Standard" for Development Plan Approval") below for a discussion of the Host Government "approval standards" associated with development plans.


� 	Guyana's 1997 HGC with Maxus Guyana Ltd., Article 32 appears to come close to offering "full contractual stability" to the IOC.  Guyana's 1986 Petroleum (Exploration and Production) Act Article 32, however, may limit any such "stability" to income taxes. It should be recognized, in any case, that some of the BITs that provide applicable foreign investors with a degree of "stability" (not all do – e.g. the BIT between the United States and Argentina and the BIT between Canada and Argentina) specifically "carve out" matters involving health, safety and the environment (some providing limits to the additional cost the foreign investor is exposed to and some not). 


� 	Applicable to Kazakstan and some of the other FSU UPRs.


� 	See the "Dispute Resolution And Governing Law Summary Chart" attached as Annex B.


� 	See Section 8 ("Example Focus Area of Annotated UPR Model Form Provisions:  Governing Law and Dispute Resolution") below; see also the "Dispute Resolution And Governing Law Summary Chart" attached as Annex B.


� 	International petroleum economist Daniel Johnston refers to the IOC’s "revenue split" as the IOC's “Access to Gross Revenue”, and he refers to the complement of the "Access to Gross Revenue", from the Host Government's perspective, as the "Effective Royalty Rate" - the result, after collapsing all applicable royalties, "cost oil limits" (applicable only to PSCs), and "first tranche petroleum" (applicable in Indonesia).


� 	Prepared by Daniel Johnston & Co., Inc.


� 	If an IOC were to choose to accept the higher risk of exploring in Uruguay, instead of Venezuela, and such IOC were to make a commercial discovery – then such IOC's share of profit in Uruguay would be 70%, versus the 10% it would have been in Venezuela (again, assuming that a commercial discovery had been made in the first place).  


� 	Alexander, Host Government Contract Handbook, Vol. 1, Section 2


� 	Alexander, Host Government Contract Handbook, Vol. 1, Section 3.1.1


� 	Alexander, Host Government Contract Handbook, Vol. 1, Sections 3.1.1.3 and 3.6 


� 	Alexander, Host Government Contract Handbook, Vol. 1, Sections 3.4.1 and 3.4.2.


� 	Alexander, Host Government Contract Handbook, Vol. 1, Sections 3.1.1.5 and 3.1.1.6.


� 	Alexander, Host Government Contract Handbook, Vol. 1, Sections 3.1.1.7


� 	Alexander, Host Government Contract Handbook, Vol. 1, Sections 3.1.1.8 and 3.1.1.6.


� 	As in the case of Bolivia.


� 	Alexander, Host Government Contract Handbook, Vol. 1, Sections 4.2.1 and 4.2.4


� 	Alexander, Host Government Contract Handbook, Vol. 1, Sections 4.2.2 and 4.2.3


� 	Alexander, Host Government Contract Handbook, Vol. 1, Section 4.1


� 	Egypt and China provide examples; see also Alexander, Host Government Contract Handbook, Vol. 1, Sections 4.7.1- 4.7.4.


� 	Indonesia, Aruba and Oman provide examples; see also Alexander, Host Government Contract Handbook, Vol. 1, Sections 4.7.5- 4.7.6.


� 	Along with the allocation of rights and obligations in regard to: acquisition of “rights of way”; construction (IOC or Host Government?); cost-sharing (usually 100% IOC); and Host Government and third party rights to excess capacity.


� 	As is the case in the vast majority of UPRs, see Alexander, Host Government Contract Handbook, Vol. 1, Sections 4.4 and 4.5.


� 	Alexander, Host Government Contract Handbook, Vol. 1, Section 2.5


� 	Alexander, Host Government Contract Handbook, Vol. 1, Section 1.5


� 	"International petroleum practices", or similar language


� 	China provides an example where the Host Government exerts a comparatively high degree of control over the IOC's petroleum operations, in terms of contracting and cost controls.


� 	As indicated in Section 1 above, The Annotated UPR Model Form Provisions would be presented on an objective basis, and would not suggest what the applicable values should be in the context of fundamental commercial elements such as: "revenue splits" and "profit splits"; the extent of contract area; duration of contract term; magnitude of relinquishment obligations; or magnitude of minimum exploration commitments. Nor would the Annotated UPR Model Form Provisions indicate a prejudice either in favour of, or against, any of the applicable options or alternatives pertaining to such issues as: allocation of management and control of operations and the relative “right” of the IOC to “monetize” any discovery it might make as a result of exploration; any right on the part of the IOC to retain non-commercial discoveries through or even past the end of the exploration period; restrictions on transfers of interest; "stability" provisions; "tax ring fencing"; the nature of the Host Government's right to terminate the HGC; "governing law" or dispute resolution mechanisms.  


� 	As in the case of the Morocco and Venezuela UPRs.


� 	As in the case of most UPRs that provide for "government participation".


� 	See Chile 1996 Model Contract Article 12.


� 	See Argentina Model Contract Article 15.2; Ecuador 1993 Model Contract Article 11.9; Honduras 1985 Model Contract Clause 7.5; Nicaragua 1998 Model Contract Article 29; and Peru1994 Model Contract Article 9.5.


� 	See Bolivia 1997 Model Contract Article 12.


� 	See Suriname 2001 Model Contract Articles 20.4, 42.2 and 44.1.


� 	See Peru 1994 Model Contract Article 11.2.


� 	See Guyana 1997 HGC Article 32.


� 	See Chile 1996 Model Contract Article 12 and Nicaragua 1998 Model Contract, Article 29.


� 	See Bolivia 1997 Model Contract Article 12, Guyana 1997 Example HGC Article 32, Honduras 1985 Model Contract Clause 7.5, and Peru 1994 Model Contract Article 9.5.


� 	See Argentina Model Contract Article 15.2.


� 	See Suriname 2001 Model Contract Articles 20.4, 42.2 and 44.1.


� 	See Ecuador 1993 Model Contract Article 11.9.


� 	See Argentina Model Contract Article 15.2.


� 	See Ecuador 1993 Model Contract Article 11.9 and Suriname 2001 Model Contract Articles 20.4, 42.2 and 44.1.


� 	See Argentina Model Contract Article 15.2.


� 	See Dispute Resolution and Governing Law Summary Chart attached as Annex B for a survey of "governing law" provisions.


� 	Iraq provides an example where, as in the case of the majority of UPRs, the Host Government has wide discretion not to approve an IOC's proposed transfer of interest.  A 1997 Egyptian HGC, by way of contrast, requires that the Host Government not "unreasonably withhold" such approval (yielding an "intermediate approval standard"). An approach considered much more attractive to IOCs requires that the Host Government (in order not to approve the proposed transferee) make a showing that the proposed transferee is unqualified (e.g. Abu Dhabi, Indonesia, Peru and Turkmenistan).


� 	UPRs from Abu Dhabi and Guatemala provide examples where this has been the case. 


� 	A 1997 Egyptian HGC provides the NOC with the right to transfer, but requires transfers by the IOC to be subject to approval by the Host Government.


� 	As in the case of the 1995 and 1996 Iraq model HGCs.  Normally, this would be the IOC’s, and not the Host Government’s, right.


� 	The Venezuela UPR provides an example where there the IOC is required to provide such financial security instruments (in addition to financial security instruments securing the IOC's obligation to perform minimum exploration commitments).


� 	Most UPR force majeure provisions require that the subject event that makes performance "impossible" be unforeseeable. 


� 	See Footnote 12.


� 	The Canada UPR provides an example where this is the case.


� 	For a comparison of these concepts see the beginning of Section 1 (“Introduction”) above, along with applicable portions of Section 6 (“List of Significant UPR Terms and Conditions”).


� 	See Indonesia in the "Requirements or specified elements indicative of 'objective approval standard'" column of the "Development Plan Approval Summary Chart" at the end of this Section 8.


� 	See Alexander, Host Government Contract Handbook, Vol. 1, Section 2.5.


� 	See Footnotes 83 and 88.


� 	Although exploration periods vary, they often consist of a first phase of three years and two optional phases of two years each.  For a comprehensive review of HGC exploration periods see Alexander, Host Government Contract Handbook, Vol. 1, Section 3.1.1.2


� 	Alexander, Host Government Contract Handbook, Vol. 1, Section 3.1.1.7


� 	Many UPRs permit the IOC to retain discoveries that the IOC determines are non-commercial until the end of the exploration period.  See Alexander, Host Government Contract Handbook, Vol. 1, Section 4.6.2 ("HGCs providing for the Host Government to order the IOC relinquishment of discoveries which the IOC does not timely appraise and develop, even before the end of the Exploration Period") – specifically referencing the 1993 Bangladesh Model HGC.


� 	The issue of what standard the Third Party Decision-Maker would use in order to determine, on its own motion, what the binding Development Plan would be is beyond the scope of this "focus area".  The significant distinction between these two potential roles of the Third Party Decision-Maker is that if such Third Party Decision-Maker is authorized only to determine whether or not the Host Government must approve what the IOC proposes, then there is the potential that the Third Party Decision-Maker may be unable to resolve the development plan approval issue (if it were to find that the Host Government was not obligated to approve any of the IOC's proposed development plans).  In the case of several UPRs, it is not clear what the role of the Third Party Decision-Maker is – and it is also unclear, in many UPRs, what the result would be if there is no resolution of the dispute over development plan approval (i.e. would the IOC be obliged to relinquish the associated discovery to the Host Government?).  See Alexander, Host Government Contract Handbook, Vol. 1, Section 4.6.2 ("HGCs providing for the Host Government to order the IOC relinquishment of discoveries which the IOC does not timely appraise and develop, even before the end of the Exploration Period").


� 	See Alexander, Host Government Contract Handbook, Vol. 1, Section 1.5 for an additional discussion of such Host Government "approval standards".


� 	E.g. Guyana, India.


� 	Both such cases have been the subject of actual disputes between IOCs and Host Governments.


� 	E.g. Bolivia, Central African Republic and Falkland Islands (in specific regard to minimum and maximum production rates) – see column entitled "DP approval standard" in the Development Plan "Approval Standard" Summary Chart.


� 	E.g. Belize, Guyana, India and several others.


� 	In Canada (Alberta), however, a duty of "good faith" may arise as a matter of contractual interpretation, requiring performance of the contract according to reasonable expectations of the parties.


� 	See Alexander, Host Government Contract Handbook, Vol. 1, Section 1.5 for an additional discussion of the application of an applicable Host Government duty of "good faith" in regard to classification of the applicable Host Government "approval standard".


�	See, for example, the International Oil Letter (March 2, 1998) which reported, in regard to a certain African Host Government, that the:  “. . .government has indicated it wants to change the production sharing terms for the offshore project.  Until the terms are more generous to the government . . .says he will not approve the $1.2 billion development scheme.  Current terms call for the companies to recover capital costs, plus up to 50% inflation, from 100% of production after a 10% government royalty.” (emphasis added)  


� 	See M.J. Bonell, The UNIDROIT Principles of International Commercial Contracts, "An International Restatement of Contract Law", Second enlarged edition. Transnational Publishers, Inc., 1997


� 	See Annex "A" – Development Plan "Approval Standards" Summary Chart, in regard to Canada's (Alberta) "Duty of Good Faith implied under law?" 


� 	See column headed "Revisions to DP require approval" in the Development Plan “Approval Standards” Summary Chart.


� 	See column headed "DP approval standard" in the Development Plan “Approval Standards” Summary Chart in relation to Jordan.


� 	See Venezuela 1995 HGC Article 8.6 (a). This approach would seem to have some appeal, in terms of a reasonable compromise, to both the Host Government and the IOC and would a likely candidate for inclusion as one of the alternatives and options in the Annotated UPR Model Form Provisions.


� 	Id.


� 	Not all UPRs provide for dispute resolution by either arbitrators or experts.


� 	The International Center for Technical Expertise of the International Chamber of Commerce is recognized as a very reliable, and efficient, appointing authority for experts.


� 	The AIPN formed a "Model Provisions Committee", populated by representatives from both Host Governments and IOCs and which the author Chaired, in 1995 for the purpose of preparing "Model Form Provisions for 'Host Government Contracts'". The Model Provisions Committee was, however, discontinued in 1997 in spite of having made substantial progress toward the completion of its objectives.  The proposed Annotated UPR Model Form Provisions would be a much more ambitious undertaking involving UPRs, inclusive of pertinent Host Country laws, regulations, treaties and HGCs (not only HGCs); and involving surveys, conceptual and comparative analyses and model provisions (not only model provisions).  For a comprehensive review of the history, and reasons for the demise, of the Model Provisions Committee see Alexander, Host Government Contract Handbook, Vol. 1, "Preface", p. vii.  





�PAGE \# "'Page: '#'�'"  �Page: 3���[Nadia, please note the reference here to “model Host Government Contract”.  Most Host Governments have a model HGC.  The “status” of each Host Country’s model HGC is whatever it is – same as the status of the other elements of its UPR (the pertinent laws, regulations and treaties). The remainder of this Section describes how UPR model form provisions would assist Host Governments in regard to their respective UPRs, inclusive of their model HGCs.]


�PAGE \# "'Page: '#'�'"  �Page: 5���[Nadia, this, along with the rest of this Section 1, goes to why the “model form contract provisions” would be useful in the context of UPRs, inclusive of HGCs.]


�PAGE \# "'Page: '#'�'"  �Page: 6���[Nadia, the above language describes the dichotomy between the HGC and the Host Government laws, regulations and treaties that pertain to the relationship between the Host Government and the IOC.]





PAGE  
- 244 -

