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As part of the Organization of American States’ (OAS) project to support private sector development and trade facilitation by attempting to improve and standardize inter-American legal and business practices, this brief and non-annotated writing seeks to encourage the development of a reliable and credible process to deliver local counsel opinions affecting cross border transactions. While the examples cited will be related almost exclusively to financing arrangements, the concepts may easily transcend those regimes and be applied to other bi-lateral relationships.

This work is not annotated. However, many of the ideas and concepts have been developed through discussions and comments provided by colleagues that have a significant Latin American legal practice, or are local counsel seeking to improve the acceptance of their work product. Some of the quoted excerpts contained herein are portions, and by its nature altered portions, of legal opinions the author has either written, reviewed or encountered in practice, and are being used merely as examples of language to be considered with certain issue specific matters. Because legal opinions are provided to clients and counterparties for particular reliance, it is for that reason that such language has been altered, and not referenced as to not breach the confidentiality of contractual relationships as between parties. The language selected while issue specific is clearly not deal specific, and the concepts are universals that any attentive lawyer should be cognizant of, and address, when delivering an opinion to a client or counterparty.

Much gratitude should be extended to those colleagues who have assisted in this project. Accordingly, due recognition should be afforded the following lawyers: Mr. Josemaria Bustamante, Bustamante y Bustamante, Quito, Ecuador; Mr. Boyd Carano, Vinson & Elkins, Singapore; Mr. Mario Diaz-Cruz, Dorsey & Whitney, New York; Mr. Rafael Castillo, FTAA Consulting, Inc., Ft. Lauderdale, Florida; and Mr. Pedro Muñoz, F.A. Arias & Muñoz, San Jose, Costa Rica. Further input has been provided by various members of the Latin American Law Subcommittee of the American Bar Association’s Business Law Section, which the author founded in 1993, and currently co-chairs.

The setting

In the role of cross border financing, in terms of reliability, the delivery of local Latin American attorney opinion letters is one of the more elusive conditions precedent required by client lending institutions, syndicate agents, collateral agents, and other lead financiers. With such financing restricted almost exclusively to U.S., Canadian, and European institutional lenders, the processes and methodologies, and therefore the reliance upon, counsel opinions in those OECD jurisdictions attempt to be replicated when requesting and receiving a local counsel opinion from a Latin American counterpart.  Such opinions are, generally, a condition precedent of most deals, requiring assurance and warranty by local counsel on a variety of structural, due authorization, and remedies issues.

As will be discussed in greater detail, because of the differing standards of professional responsibility, the general absence of professional liability insurance in the region, the difficulty in reconciling certain civil and common law concepts, and the lack of any standardized model in form and substance, one surmises that U.S, Canadian and European lawyers and their clients frequently take false comfort in the substance and delivery of local Latin American legal opinions. It will be further posited that the development of such regimes will not only enhance the accountability of local lawyers, and therefore enhance the reliability of such opinions, but, also, ameliorate a deficiency in the credit business regionally.

The role of the Legal Opinion in Financing Deals

In U.S., Canadian, and European structured financing deals, including syndicate loans, a fair amount of negotiating occurs between counterparty counsels generally resulting in a deal-specific tailored legal opinion. Credit agreements frequently include an exhibit with that tailored opinion letter expected to be received by the financing entity, or administrative agent of the syndicated deal, prior to the release of the first funding.

 
These deal-specific tailored representations and opinions of counsel are provided to give comfort and induce lenders to engage in cross border credit transactions, and are sought after and relied upon to insure the transaction is valid, is compliant with local law, and that the debt is secured by verifiable, enforceable and obtainable collateral in the event of a default. Notwithstanding the assumptions laden in US based opinions, US lenders can reasonably expect to gain comfort on issues such as due incorporation and permissible acts, the authorizations of signatories to bind the entity, and that the collateral pledged was duly and properly recorded to be afforded the requisite and desirable priority-attachable and/or leviable upon an event of default. These basic tenets are equally, if not more, important in the Latin American cross border financing arena.

Although not necessarily a universal, it is not infrequent to find a local Latin American counsel opinion to offer, in the first instance, the due organization of an entity, its "good standing" under the laws of the country (whatever that means) and that the entity is qualified to do business in those jurisdictions where it either owns property or where the conduct of its business so requires it to so qualify. In the second instance that the entity possesses all corporate power and licenses necessary to carry on its business. An opinion as to the by-laws being fully adopted and in full force as well as an expression as to the outstanding shares of the corporation and any event of dilution is also, in general, commonplace. While such opinions are, ostensibly, although not always pragmatically, subject to negotiation, those basic corporate/organizational opinions frequently form a substantial part of the local opinion. In practice it is not unusual for local firms to receive a model form opinion, which, subject to review, is largely accepted in toto and tendered as satisfaction of a Credit Agreement condition precedent.

Before discussing the process and industry wide changes that might enhance the delivery of credible local counsel opinions, the substantive composition of such opinions is critical to consider in order to properly illustrate the difficult nature of the delivery. Given that, there are various substantive matters that should be carefully considered in the local counsel opinion.

Required Opinions on Substantive Areas of Law

I.     

Role of Foreign Nationals
The ability of foreign nationals, be they natural or juridical persons, to control property or businesses in certain areas of the economy is restricted, and, although increasingly permitted, varies from country to country in Latin America and the Caribbean, thus requiring very specific opinion treatment. It is particularly so because many major financings are focused on companies in industries that have historically been afforded national protection. In times of economic downturns, such as is being witnessed at the opening of the twenty-first century, it is even more relevant as major financings tend to be concentrated on those traditionally reserved for national protection but are slowly being opened to foreign investment through privatizations and partial equity ownerships. 

By way of example, most recently the telecommunications area, including wireless concessions, and, over the years, all forms of natural resources development should be considered areas of particular opinion concern. Perhaps the most glaring example of this is the fact that private ownership in the petrochemical industries by foreign nationals is constitutionally precluded in Mexico.

For foreign nationals local counsel opinions should address the rights of direct, indirect and beneficial ownership, the percentage of ownership, the ability to conduct business or effect control either through the ownership percentage, board of director composition, or operation control through a management contract, whether such control has an effect on concomitant ownership of assets, including real estate, and the ability to transfer, pledge, alienate, and dispose of same. Useful language that has attempted to address such concerns has been found in certain syndicate lending scenarios:


"Under the laws of Mexico, a foreign corporation is not required solely as a lender holding indebtedness, or liens under any Security Document, as a counterparty under an interest rate swap agreement, or the rights and benefits intended to be created by the Power of Attorney, to procure a certificate of authority to transact business or otherwise qualify to do business in Mexico.  As such, none of the Collateral Agent, the Hedge Party or the other Secured Parties nor the Depository Bank, solely by reason of the making of the extensions of credit contemplated by the Financing Agreements and the execution and delivery by the company, the Shareholders and the Sponsors of the Loan Documents, will (a) be required to qualify to do business in Mexico or to comply with the requirements of any foreign registration or qualification law of Mexico, (b) be subject to taxation by Mexico or any political subdivision of Mexico other than taxes imposed on payments received from Mexican sources, (c) be required, preceding enforcement of the Financing Agreements, to make any filing with any court or other judicial or administrative body in or out of Mexico in order to carry out any of the transactions contemplated by the Financing Agreements, or (d) cause the Bank Lenders, the Hedge Party or the Initial Purchasers to be deemed to be doing business in, domiciled in or a resident of Mexico."

An opinion should warrant, also, that the relationship with the foreign corporation is not an ultra vires act of the local company. Therefore, the opinion needs to show that the execution, delivery and performance of the loan documents by the local company, and the consummation by the local company of the transactions contemplated by the loan documents will not conflict with, result in a breach or violation of, constitute a default of, require consent under any of the terms, or result in acceleration or require prepayment of any obligation of the local company , result in any violation of the local company's charter documents, any applicable local law, or any order, writ, injunction or decree of any court, governmental, or administrative authority, or any arbitral award, or, finally, result in the creation or imposition of any liens on any property, assets or revenues of the local company.

 II.     
Guarantees and Letters of Support
Financing of local businesses frequently require the backing of a parent, other affiliate, or an independent third party. As with the ultimate borrower, an opinion as to the form and evidence of expression of the guarantors or supporters consent, attested to by a notary, corredor público, or escribano, depending on the jurisdiction, is often necessary to establish the intention of the party to stand in the shoes of the borrower in the event of default or some other established condition.

The guarantor opinion needs to address the formation of the guarantor, the legitimacy of its standing, its corporate ability to effectuate a guarantee per its by-laws, corporate charter, etc., and that there are either no defenses to the demand for payment per the guaranty, or a recitation as to what form the defenses to payment may take.

 Of import is that non-Latin lawyers and their clients often fail to appreciate the not-so-subtle differences between such instruments as the Fianza and the Aval, a non real estate based guarantee, as well as the implications for enforcement. In Peru, for example, as well as other Latin American countries, most loans from the formal sector institutions are secured by a mortgage or a personal guarantee of someone who owns real estate. Under this Fianza contract, the guarantor agrees to comply with the obligation of the debtor and the property must be attachable within Peru ["persona que sea propietara de sienes suficientes para cubrir la obligacion y realizable dentro del territorio de la Republica" COD Civ at 1876] But with a Fianza there is more to the story. A Fianza typically does not avoid a collateral problem for the debtor. To obtain a Fianza, the debtor must give sufficient collateral to the guarantor. See, Articles 1866 to 1905 of the Civil Code. Therefore, in such circumstances opinions need to address the satisfaction of such procedures to insure the lender that collateral subject to the Fianza is in fact attachable and enforceable, free from the defense of non-compliance with the transfer of collateral from the debtor. In fact, companies may have by-laws specifically prohibiting the entering into Fianzas for the benefit of another.

In Mexico, as elsewhere, a second form of guarantee, the Aval, is utilized. The Aval differs from the Fianza in that it guarantees the payment of a specific obligation evidenced by a negotiable instrument. The Aval is not a consensual contract between the debtor and creditor, nor does it function as a continuing guarantee against future obligations of the debtor. Thus, it functions more closely to a surety or accommodation maker under the Uniform Commercial Code (UCC) in the United States. An Avalista stands independently liable for the guaranteed obligation and this liability continues even if the principal debtor's liability is extinguished as the result of some defect. In theory, the Aval grants a creditor not only substantive rights against an Avalista but provides for enforcement a creditor's claim through special summary proceedings including pre-judgment attachment of the Avalista's assets. Assurance of this should be set forth in the counsel opinion.

III.    
Pledges, Liens and Security Interests
Perfected liens, attachable, collectible and enforceable, are separate but related issues for counsel opinions. At present various regional and bi-lateral initiatives are under way to bring greater certainty in the asset based markets. Standardized procedures to document and create a lien, develop electronic registries that provide notice to the world of the existence of liens, and establish their priorities, and orderly judicial review of such instruments are important goals in encouraging and enhancing financing opportunities in Latin America. In the event financing does occur which tries to employ asset based security interests, counsel opinion needs to clearly set forth the enforceability of same and the procedure in which to assure recovery.

Traditionally, the uncertainty of enforceability of asset based transactions has been so great, lenders typically invoked other arrangements to support the financing requirements such as the Fianza or Avals, performance bonds, letters of credit, securitization of receivables, bank guarantees, export insurance schemes, etc.

It is not enough for local counsel to opine that a credito refaccionario(for asset based financing) hipoteca industrial, a fideicomiso, a compraventa con reserva de domino, or an arrendamiento has been duly executed before a notary or corredor público titulado. The opinion needs to clarify if priority will be afforded such arrangement in the event of default, what defenses may arise, and how the priority will survive in a bankruptcy proceeding. For example, in Mexico a duly registered habilitación o avio credits (those utilized for inventory and materials for the immediate process of production) will have a preference over refaccionarios.

Moreover, counsel opinions need to recognize local super-priority positions provided to labor claims, tax liens, and other regulatory schemes. Because filing requirements are inconsistent and cumbersome, opinions must clearly detail the impediments to assure lenders of their rights to attach or levy collateral upon events of defaults. While this may, in the short term, perpetuate the denial of access to credit currently experienced almost universally in Latin America by small to medium sized companies desperately seeking financing, perhaps a stronger stance by local counsel on this issue will resonate with local officials for the need to update both the registries and the certainty of claiming priorities.

All too frequently non-Latin Counsel and their clients receive opinions on the validity of security interests that reflect the following:


"The execution, delivery and performance by the Company of the Transaction Documents and the grant to the Secured Parties, as Security for the obligations, of the Liens in the collateral to be granted by Company, each as contemplated by the Transaction Documents, do not (i) require any consent, notice or approval of any shareholder, director or officer of the Company or any (name the country) Governmental authority except for those which have been duly obtained and are in full force and effect (ii) contravene, violate, conflict with or be inconsistent with in any way, any provision of any published treaty, law, statute, regulation, rule or decree in or of (country name) or any political subdivision thereof or any other Applicable Law of (country name)or any provision of the  By-Laws of the Company, or (iii) result in or require the creation or imposition of any Lien, security interest, charge or encumbrance of any nature (except for permitted liens) by requirement of law upon or with respect to any assets or property now owned or hereinafter acquired by the Issuer or the Company".

This says nothing about whether the priority is paramount before all others, or is pari passu with those liens that attach subsequently, or is even enforceable.

Better opinion language would state:


"The Pledge Agreement creates a valid first priority security interest in the Collateral securing payment of the Secured Obligations. No other action is necessary to create a valid and perfected security interest in such Collateral, and to continue such perfection, other than the registration of the pledge of the Pledged Shares in the Shareholder's Registry Book of each of the Privatized Companies."

Even more comfort, however, can be taken from a collection of opinions such as:


"The Company has obtained all Governmental Approvals of (country name) or any jurisdiction or authority thereof required to be obtained, filed, registered or made by, or granted to, the Company in connection with the taking of all actions necessary in order to effectively establish and create the security arrangements contemplated by the (country name) Security Documents, and, to the extent permitted by any Applicable Law, to create a first priority security interest in and charge over the Collateral (subject only to Permitted Liens).


"The obligations of the Company under each Financing Agreement are direct and unconditional general obligations of the Company and rank in right of payment at least pari passu in right of payment and senior in right of security to any existing or future Permitted Indebtedness of the Company. No Person holding indebtedness of the Company may obtain a preference or priority over the obligations of the Company under any Financing Agreement solely by reason of the agreements or instruments evidencing such indebtedness being executed before a notary or any other person.


"Under the laws of(country name), labor claims, claims of tax authorities for unpaid taxes, social security quotas, worker's housing fund quotas and retirement fund quotas will have priority over other types of claims, including claims under the Financing Agreements." 

 
There, also, needs to be an opinion as to the correct application of the pledge. For example, a duly executed refaccionario is of little value when an avio pledge is required under the circumstances. So opinions should employ correctness as to form, substance and procedure.  A further consideration for opinion is the overall treatment for such procedures. While the recognized value of security interests under a UCC regime may be to acquire the asset subject to the security, there is generally no such repossession or acquisition rights in Latin America but rather a forceful sale or foreclosure. This sale requires a lengthier process to ultimate recovery and being made whole and further defeats the quest for greater availability of credit.

 IV.      Enforceability
Very specific opinions concerning the legality and enforceability of each remedy provided for in the loan and security documents is critical. This issue is sometimes incorporated with the Choice of Law provision. With U.S. lenders frequently the Choice of Law is New York. However, if the venue of dispute is not also New York problems arise both practically and with the structure of the opinion. For example, it is not infrequent to encounter language in local counsel opinions to refer to financing documents operating under a New York Choice of Law provision to be enforced by, say for example, the courts of Guatemala. Or, further, that such documents would be enforced in Guatemala in accordance with not only the terms of the documents but also the, in this case, Código Procesal Civil y Mercantil, which will accept the terms of the documents unless such terms violate a fundamental public policy of, in this case, Guatemala. 

Opinions not infrequently go even further to state that notwithstanding the contractual Choice of Law and the acceptance of terms, should a local, Guatemalan, court hold that any provisions of the documents should be governed by Guatemalan law, then the enforceability of such rests locally. With such an opinion, any U.S. lender has effectively given up rights to litigate issues in New York under New York law, or extraterritorially utilizing New York law. Therefore, in one short paragraph a local counsel opinion has rewritten both the Choice of Law and Choice of Venue clauses. The loose translation from local counsel is -- the terms of the agreement are enforceable unless we locally decide otherwise. This may be the singularly greatest frustration with local Latin American opinion letters from non-Latin lenders.

As a corollary to enforceability, an additional area that requires specific treatment is the means by which a foreign national’s interest may be asserted in and bankruptcy type or insolvency proceeding in the local jurisdiction. The procedures for raising the claims, and the outcomes may vary markedly from the experience one finds outside of the region. Argentina’s bankruptcy laws will, at least as of this writing, likely look the most familiar to a U.S. lawyer. In Argentina a foreign creditor may exercise its rights in reorganizations and liquidations initiated in that country in accordance with certain internationally recognized insolvency principles. But, in the event of a cross border insolvency involving a domestic liquidation in Argentina and a reorganization overseas, foreign creditors receive their distributions, if any, only after Argentine domestic creditors receive their distributions. Contrast this with the French Commercial Code of 1809 model generally used by Chile, and the grounds for initiating a bankruptcy case which includes, among other causes, the fugitive debtor (including the absence of administration of a business) provisions that originate from laws enacted in the Middle Ages in Spain during the reign of King Alfonso X. Because of the variety in application of Bankruptcy laws and procedures, local counsel opinions must be specifically tailored to address the survivability and disposition of claims in a local insolvency or bankruptcy proceeding.

V.
Enforcement of Arbitral Awards or Foreign Judgments
An opinion as to the enforcement of foreign judgment and arbitral awards may be the single most overlooked aspect of the local counsel opinion. The procedure for local acceptance under national laws and international treaties should be detailed to provide the foreign lender or other counterparty, with sufficient comfort on how dispute resolution extra-territorially will be treated.   With a federal system in government in force in places like the Republic of Argentina, regulations applicable to the enforcement of judgments and arbitral awards are subject to both national law and provincial legislative procedures. Of course a foreign judgment must be enforced under the terms of international treaties if such were entered into by both the country of origin of the foreign judgment, and the country where the foreign judgment is sought to be enforced. If both countries are signatories to such a treaty, the counsel opinion should reflect same and provide the requisite procedure set forth under the treaty. If one of the parties is a juridical entity of a nation not such a signatory, then the code of procedure of the place where enforcement of the judgment is sought requires great detailing.  

The ability to "domesticate" a judgment varies from country to country which makes the warranty of effectiveness through the counsel opinion essential. By way of example, in Argentina domesticating a foreign judgment is subject of the exequatur procedure which is a review not on substance but on procedure to wit the foreign judgment:

(a)
must be res judicata, and valid under the laws of the country of origin;

(b) must be issued by a court of competent jurisdiction: i.e. it should be determined whether the foreign court has decided issues that, according to Argentine law, should be exclusively resolved upon by domestic courts;

(c) must be an action in personam, or in rem on movable property if it was moved to Argentina during the pendency or after conclusion of the case;

(d) must be rendered under the elements of due process;

(e)
must not violate principals of public policy. (This is very important in counsel opinions because essentially a foreign judgment providing a solution other than that given by Argentine law for certain matters, as in the case for real property, cannot be enforced);

(f) 
must not be inconsistent with another judgment rendered.

There are other extrinsic requirements such as the authentication before consular authorities, and submission of a certified translation of the judgment into Spanish.  The procedures vary but are not dissimilar in Costa Rica or Peru. But there are differences in certain jurisdictions and counsel needs to recognize such. In Brazil, the 1988 Federal Constitution requires ratification by the Brazilian Federal Supreme Court of all foreign decisions. Then there is the race to the courthouse for matters that are accorded concurrent jurisdiction in Brazil. Concurrent jurisdiction is available when the defendant, irrespective of nationality, is domiciled in Brazil, which can include agencies, branches or subsidiaries, when the obligation is to be performed in Brazil, or if the dispute arises from matters occurring in Brazil. In such instances, if legal proceedings are brought simultaneously in Brazil and the other jurisdiction, the prevailing decision in Brazil will be the one that first reaches res judicata.

Therefore, if a foreign court decision is not ratified by the Brazilian Federal Supreme Court prior to a decision by a Brazilian court on the same issue that becomes res judicata, then the decision of the foreign court will not be ratified and the Brazilian court decision will prevail. 

Counsel opinions that merely reflect that enforcement of such awards are subject to satisfaction of local procedures are woefully inadequate, not instructive, and, for those jurisdictions that recognize such, would potentially give rise to professional liability. The better approach is to set forth the exhaustive procedure required for enforcement of a foreign judgment with a definitive assessment as to the validity of such procedure. Despite its length, an example of such an attempt follows:

"Under the laws of (country name), the submission of the local company in such agreements to the jurisdiction of any New York court is legal, valid, and biding. Any judgment against the local company obtained in a New York court (assuming service of process for such judgment is made in accordance with the laws of such New York court) arising out of or in relation to the obligations of the local company under such agreements would be recognized and enforced by the courts of(country name), pursuant to Articles 569 and 571 of the Federal Code of Civil Procedure of (country name) and Article 1347A of the Commerce Code of (country name), which provide, inter alia, that any judgment rendered outside of (country name)may be enforced by (country name)courts provided that:

(i)
such judgment is obtained in compliance with legal requirements of the jurisdiction of the court rendering such judgment and in compliance with all legal requirements of the applicable Credit Documents;

(ii)
such judgment is strictly for the payment of a certain sum of money, based on an in personam action; provided that, under (country name)monetary law, payments to be made in (country name) in a foreign currency, whether by agreement or upon a judgment of a (country name)court, may be discharged in (country name)currency at the rate of exchange for such currency prevailing at the time of payment;

(iii)
service of process was made personally on the local company or on the appropriate process agent;

(iv)
such judgment does not contravene (country name)law, public policy of(country name), international treaties or agreements binding upon (country name)or generally accepted principles of international law;

(v)
the applicable procedure under the laws of (country name)with respect to the enforcement of foreign judgments (including the issuance of a rogatory letter by the competent authority of such jurisdictions requesting enforcement of such judgment and the certification of such judgment as authentic by the corresponding authorities of such jurisdiction in accordance with the laws thereof) is complied with;

(vi)
such judgment is final in the jurisdiction where obtained;

(vii) the action in respect of which such judgment is rendered is not the subject matter of a lawsuit among the same parties pending before a (country name)court; and

(viii) the courts of such jurisdiction recognize the principles of reciprocity in connection with the enforcement of (country name) judgments in such jurisdiction. 

We [the law firm] have no reason to believe that the enforcement of a foreign judgment relating to the loan documents would be contrary to the law of(country name), (country name) public policy, international treaties binding on (country name)or generally accepted principles of international law, provided that (country name) procedural requirements have been complied with".

This may well be one of the more explicit treatments of enforcement of foreign judgment awards found in a Latin American local counsel opinion, and yet, it fails the test of describing and opining on what the local procedure requires. Therefore the qualifier of the final paragraph effectively nullifies the entire section of the opinion. It is the potentially fatal qualifier and one that should not be overlooked by North American or European counsel.

VI.

Choice of Law
Like the opinion on enforcement of foreign judgments, opinions as to choice of law require definiteness to validate the warranty of the opinion. Compare the following excerpts from a Mexican opinion:

"Under the conflict of law principles applied in the courts of Mexico, the stated choice of law of the State of New York to govern each of the loan documents are valid choices of governing law and would be honored in a suit on any such agreements brought in the courts of Mexico. However, if a court in Mexico were to apply Mexican law to any such agreement, each such agreement would constitute the legal, valid and binding obligation of the local company enforceable against that local company in accordance with its terms, except as such enforceability may be limited by bankruptcy, insolvency, fraudulent conveyance, suspension of payments, reorganization, moratorium or similar laws affecting the enforceability of creditors' rights generally and to general equity principles".

And from an Argentine opinion:

"The laws of Argentina permit parties to an international contract to agree to the laws under which the contract will be governed; the choice of law provisions set forth in the New York documents should be recognized by the Argentine courts; the local company can sue and be sued in its own name; under the laws of Argentina, the irrevocable submission of the local company to the jurisdiction of the federal and state courts in New York City, the submission of the local company to the non-exclusive jurisdiction of the courts of Argentina, the waiver by the local company of any right to jurisdiction to which it may be entitled on account of place of residence or domicile, the waiver by the local company of any objection to the venue of a proceeding in a New York Court, the agreement of the local company that the New York documents shall be governed and construed in accordance with the laws of New York and the agreement of the local company that the Argentine Documents shall be governed and construed in accordance with the laws of the Republic of Argentina are legal, valid and binding; and any judgment obtained in a New York court arising out of or in relation to the obligations of the local company under the New York documents would be enforceable against the local company in the courts of Argentina, provided that the following requirements of Article 517 of Law No. 17,454, as amended by Law No. 22,434 (National Code of Civil and Commercial Procedure) are met:

(a) the judgment, which must be final in the jurisdiction where rendered, was issued by a court competent in accordance with the Argentine conflict of laws principles regarding jurisdiction and resulted from a personal action, or an in rem action with respect to personal property which was transferred to Argentine territory during or after the prosecution of the foreign action, (b) the defendant against whom enforcement of judgment is sought was personally served with the summons and, in accordance with due process of law, was given an opportunity to defend against the foreign action, (c) the judgment must be valid in the jurisdiction where rendered and its authenticity must be established in accordance with the requirements of Argentine law, (d) the judgment does not violate the principles of public policy of Argentine law, and (E) the judgment is not contrary to a prior or simultaneous judgment of an Argentine court. In our [the law firm's] view, no principle of public policy is violated by any provision of the loan documents to which the local company is a party".

VII.
Impact of Foreign Exchange
Recent events may be highlighting the issue of foreign exchange concerns, convertibility, and the ability to receive payments in anything but the national currencies, but these issues are not new to the Latin American practitioner. Flight of capital rules, dollar accounts, off shore investments, and devaluations of and introduction of new national currencies are a part of the fabric of working and practicing law in Latin America. Such matters, however, may be new to the North American or European client, and, at a minimum, requires explicit treatment in the local counsel’s opinion.

“No further action in (country name) is required in respect of (a) the ability of the local company to obtain dollars in exchange for pesos and pesos in exchange for dollars and to convert all sums received from pesos to dollars immediately upon receipt thereof, and to remit such dollars outside of (country name) and to use dollars and pesos when and as necessary to perform all of its obligations under the Transaction Documents in accordance with their respective terms, (b) the ability of the local company to receive any payments as contemplated by the Transaction Documents and, (c) the availability of dollars to enable the local company to perform all of its respective obligations under the Transaction Documents, in accordance with their respective terms. There are no restrictions or requirements which limit the enforcement of the obligations of the local company under the Transaction Documents or the security interests granted by the local company under the Stock Pledge Agreement or which limit the availability or transfer of foreign exchange for the purpose of repatriating the proceeds of such enforcement to any Secured Party.

“The ability of the local company to perform obligations payable in non-(country name) currency (and the ability of any person to remit out of (country name)the proceeds of any judgment award in non-(country name) currency issued by a court in (country name)) will be subject to exchange regulations which may be in effect at the time of payment (or of such remittance), no exchange restrictions being in place as of the date hereof in connection herewith.” 

Some opinions have used foreign exchange clauses as qualifiers on their opinions. For example:

“In the event that proceedings are brought in (country name)seeking performance of the obligations of the local company in (country name), pursuant to Article 8 of the (country name)Monetary Law, the local company may discharge its obligations by paying any sums due in a currency other than (country name)currency, in (country name)currency at the rate of exchange prevailing in (country name)on the date when payment is made, therefore we express no opinion in respect of Judgment Currency and Currency Indemnity provisions included in the Documents.”

VIII.
Loss of Remedies Rights without Spanish Documents
Interestingly enough, there are hundreds of local opinions that have passed for review, that do not advise clients as to the potential loss of remedies with properly translated Spanish language documents.

“In the event that any legal proceedings are brought in the Courts of(country name), a Spanish translation of the documents required in such proceedings (if such document is in a language other than the Spanish language) approved by a court-approved translator would have to be approved by the court after the defendant has been given an opportunity to be heard with respect to the accuracy of the translation, and proceedings would thereafter be based upon the translated documents.”

The more prudent course, but one only occasionally employed is the simultaneous execution of both English and Spanish documents at the closing to avoid such confrontations in the future. A well reasoned counsel opinion would express the need for translated documents at closing as well as identify the short comings of a post-consummated Spanish language translation. Intent of the parties will not factor into a local proceeding if the post consummation translation approved by the court is not reflective of the meeting of the minds at the time of the deal.

IX. Political and Economic Risks

While these types of risks are frequently associated with Latin America, it is admittedly difficult to frame opinions in order to provide adequate protection for the client. This is particularly so because local counsel are keenly aware of the historical fluidity of such events in the region and are generally reluctant to opine on such matters. Nevertheless, there are several subsets of these risks that should find a place in the local counsel’s opinion. Already discussed is the exchange control issue. Others that deserve mention are repatriation of capital and transfer of profits, taxation, property redistribution, nationalization, and any major political or economic trend that could have a material impact on the performance of the agreements.

Industry Wide Initiatives

The paper has highlighted some of the more immediate areas of concern in the substantive preparation and delivery of local Latin American counsel opinions. Addressing such concerns in work product alone will, however, be largely irrelevant and ineffective unless some overall changes are affected locally in the role of professional responsibility, the advance of malpractice liability insurance, educational initiatives in comparative commercial law studies reconciling civil and common law concepts, and the development of model thematic elements for local counsel opinions delivered in conjunction with cross border transactions.

I.
The Role of Professional Responsibility
As with other self regulated organizations, the local bar associations should assess the requirements of lawyer’s conduct in the preparation and delivery of local legal opinions for cross border transactions. Rather than the passive participant that parrots form opinions developed by non-local counsel, the local lawyers need to develop an opinion that addresses all facets of the relationship, written in a manner whereby the ultimate foreign client understands clearly the risks of engaging in the deal-specific transaction, the potential deficiencies of improper documentation or procedures, and the risks of collectability.

The national, or, in some instances, city bar associations, in conjunction with the local Supreme tribunal established, and the accredited or nationally recognized law schools, should take the initiative in developing and implementing rules of professional responsibility for lawyers that prepare counsel opinions for use in cross border financing or other transactions. Such opinions demand preparation in an ethical, accurate and competent manner, written by a lawyer who is sufficiently expert in the field to which he is opining.

Such rules should be enforceable through the legal licensing entity for the country that may impose restrictions on a lawyer’s ability to practice and through recognized court imposed sanctions for the delivery of knowingly false or grossly inaccurate or incompetent legal opinions. Such sanctions should reach not only the lawyer individually, but the firm from where the opinion was created. Such firm imposed sanctions will result in the self-assessments of the delivery of legal opinions via a firm opinions committee or other substantive review for acceptance of such opinions prior to dissemination to the cross-border client or non-Latin firm that has engaged the local firm to produce the opinion. 

The role of ethics and the multijurisdictional practice in a subject matter that has received such attention within the United States that the American Bar Association has created a separate and distinct subcommittee on International Business Legal Ethics through its International Business Law Committee. Part of this subcommittee’s purpose is to find common ground with other national bar associations on the roles of lawyers in transactional settings, enhancing the credibility of the legal work product, and establishing parameters for the conduct of the lawyer’s professionalism in a manner that can be readily understood and accepted across national boundaries. Issues relating to licensing requirements, continuing legal education both substantive and ethical, competent, zealous, and timely representation, and full and accurate disclosure of conflicts, as well as the self regulation or court sponsored regulation of lawyers and their firm’s activities form the foundation of this subcommittee’s efforts. 

The production of local counsel opinions fits squarely within the scope of these efforts. The value and reliability of a local counsel opinion delivered under a professional legal regime that polices the integrity and competency of its lawyers is immeasurable vis-à-vis an opinion emanating from a jurisdiction that fails to enforce ethical and professional standards of its practicing attorneys.

II.
Establishment of Embedded Professional Liability Insurance
For those lawyers and law firms for whom the oaths of professional responsibility are not enough to ensure ethical and competent dealings, the threat of notice filing with a malpractice carrier, and monetary loss either directly or through enhanced premiums may well be. Unfortunately, professional liability insurance, or malpractice insurance, is generally not part of the local counsel’s composition in Latin America, whether because of its general non-availability or by choice. This two-edged sword which arguably encourages actions by clients (or former clients) against their attorneys is weighed against the ultimate benefits in attorney self-assessment, moderation of client acceptance, and tempers non-verifiable pronouncements, unrealistic assessments of client matters, and assurances of recovery without merit. 

In the world of cross border finance counsel opinions, the spectre of malpractice insurance payout could be great. Lenders, in part, are induced to entertain financing structures because of the ability for recovery in the event of default. The financing levels, whether directly, via structured financing, equity participation, etc., or, in syndication financing through participation, can be significant and form a material percentage of asset holdings on the lender’s books. Witness the recent, fiscal year 2001, major exposure of American and European financial institutions in Latin American, and particularly Argentinean financing. These lenders undoubtedly all received local counsel opinions as to the permissibility and validity of the financing. Without the regime of professional liability insurance query the recourse such lenders might have against opinion writers assuring recoveries in the event of default should such opinions ultimately prove to have been knowingly false, grossly inaccurate or simply incompetent. One solution may be to introduce transaction specific professional liability insurance available for client recourse on cross border finance and other transactions.

The establishment of a professional liability insurance requirement on locally licensed lawyers and their firms must be championed, implemented and regulated by the administrative authorities that have full enforcement powers. Whether that translates into the national bar association, the National Supreme Court or the supreme administrative tribunal of the jurisdiction, or the elected legislature, in order for the institution of such client protection to remain credible the authorized enforcer must be the monitoring entity for compliance. Notwithstanding, it is the professional organizations, the national and city bar associations, that would be the logical catalyst to create the atmosphere for change in the accessibility of professional liability insurance. Lawyers, being the guardians of the law, and the fiduciaries of trust for clients, have an obligation to assure clients that representation will be undertaken in an ethical and competent manner. 

The value to both the cross border client and the lawyer would be immeasurable. Having the backing of malpractice insurance and claims would render the lawyer a true participant in the cross border transaction process whose opinions regarding a deal’s structure would be actively sought to ensure the validity, permissibility and enforceability under local law. This enhanced status of the lawyer creates the culture of business advisor and overall service provider for the cross border transactional client.

The credibility afforded a counsel opinion backed by real remedies for intentionally wrong or grossly inaccurate statements, or even ordinary negligence from a field in which the lawyer or law firm holds itself out as an expert relied upon by a client or its counterparty in the conduct of its business, is the value the affect of viable professional liability insurance has for the client.

Another major consideration to the implementation of a professional liability insurance regime is access of insurance carriers, domestic and foreign, to the local market. Witness, the last decade, of the emergence of certain directed insurance schemes including kidnapping and/or ransom for industry executives, and even some form of Director’s and Officer’s liability insurance. Much of these types of policies have been written by non-local carriers. Generally, the comparative actuarial inexperience, and the non-litigious nature of these societies, leaves the market for such products relatively thin.

But while the offering of full scale law firm errors and omissions policies may be difficult for those very reasons, the area that should be seriously considered, in the realm of local counsel opinions, is to establish an errors and omissions insurance scheme related precisely to transactional coverage. Therefore, the lawyers and the firm have the basis of insurance coverage on the local counsel opinion, which is the desire of the client or non-Latin law firm and will result in the aforementioned benefits. Structurally, should this still prove difficult in the local market, the bar associations should intensify their lobbying efforts for changes in local insurance laws to permit the offering of such deal-specific error and omissions policies from off-shore entities.

Criteria for such offerings should be co-ordinated with the bar association or professional licensing monitoring entity’s requirements of good standing status of the lawyer, including such things as reviews of complaints, conflicts certifications, and satisfaction of continued licensing requirements. By offering a limited transaction specific type of professional liability insurance, a positive change for credibility of a local counsel’s opinion in tandem with client comfort level could be accomplished without resorting to cultural shock at the local bar level.

III. Reconciling Civil and Common Law Concepts

An issue of great importance, although difficult to solve, is the inability to translate the language of law as between the common law and civil law systems. With the exception of Belize, Guyana, and the commonwealth Caribbean nations, the western hemisphere below the Rio Grande operates under a civil law tradition; a tradition foreign to most U.S. lawyers. 

This legal translation is of critical importance in the negotiating and drafting of local counsel opinions for cross border finance and other transactions. The language of guarantors, suretyships, trustees, administrative agents may be compared to a foreign equivalent like avalista, but operationally acts differently. When Colombian lawyers speak of perfecting security, American lawyers think of absolute priority positions. Assuring the absence of translation indiscretions on legalisms may be rectified by drafting simultaneous English and Spanish (and/or Portuguese) documents replete with proper terminology under the local laws. Not only will this satisfy the local language document issue previously mentioned as affects counsel opinions, but it should force U.S. lawyers to negotiate thoroughly, and therefore understand more completely, the process, including the creditors rights and obligations under the local laws and procedures. Of course, the converse is true. Latin lawyers typically issue opinions in the English language for their American clients, or the U.S law firms that have engaged them to represent the client’s interests locally. Latin lawyers must be vigilant in instructing their American counterparts as to the differences operationally in terms they use, which may be familiar to U.S. lawyers, from the local counterpart. Otherwise, the result may be the unfortunate occurrence of U.S. lawyers instructing their clients on rights and obligations as would be presumed under common law, or U.S. statutory, regulatory, or the Uniform Commercial Code, while under the local non-U.S. laws that the Latin lawyers operate such rights and obligations are different. The confusion may relate directly to the English version local counsel opinion using U.S. legal terminology when, in fact, such use is not warranted.

It is most important that the Latin and non-Latin lawyer take the time to carefully review and negotiate the local counsel opinions so there will be no discrepancy in understanding, and therefore no misrepresentations to the client.

Fortunately, many Latin lawyers have obtained Masters in Comparative Law degrees from American law schools giving them a general foundation for common law jurisprudence and procedural matters affecting U.S. lawyers. Additionally, some of the larger U.S. firms have developed foreign associate programs, which operate largely as apprenticeships in common law practice. National Bar Associations and the American Bar Association need to partner in programs exposing lawyers from their respective systems to lawyers and the law of the other system. Law schools have a critical role and a vested interest in satisfying this need, as well. There are United Nations initiatives under way, as of this writing, to encourage law schools to offer as a mandatory part of its curriculum courses in the substantive and procedural nature of the opposing legal system in an effort to bring greater clarity as between common law and civil law lawyers. Such efforts deserve support and enhancements from the Organization of American States.

IV. The Case for a Standardized Model Opinion Letter

Substantively, this paper reviewed several subject matters that should form part of every local counsel opinion provided in a cross border transaction. The laundry list offered is long but certainly not exhaustive: due incorporation; ultra vires acts; authority to bind; the role of foreign nationals; substantive and procedural rights of a guarantee; the affect of pledges, liens and security interests including the procedure to assure perfection through attachment of assets; Choice of Law; Choice of Venue; Arbitration rights and the binding nature thereof; enforcement of arbitral or foreign judicial awards; impact of foreign exchange; loss of remedies without local language documents; political risks; economic risks including repatriation of capital and transfer of profits, taxation, property redistribution; sovereign issues, including nationalization; political or economic trends that have a potential material impact on the performance of the agreements.

The list is not exhaustive because every deal is different, and the requirements of lawyers opining of areas of the law will be fluid with every transaction. What is suggested as a model is only the foundation of every opinion. Creditors should know from the beginning of a credit relationship the basic facts relating to the debtor’s structure, authorization to become engaged in the transaction, the remedies available in the event of default, and extraneous risks that might affect the completion of the terms. From there local counsel will need to gain a full understanding and appreciation of the transaction and determine, with its non-Latin counterpart further opinion matters required to provide the requisite comfort to lenders or other counterparties to the transaction.

The opinion letters should incorporate procedures when the subject matter demands it. For example, when opinion on the enforcement of judgments, the opinion should describe in detail the procedure to secure such enforcement.

Every operative document to the transaction should be opined upon in a similar matter. This includes every evidence of debt, every collateral document; each guarantee; each trust document; etc. This is a laborious task and will undoubtedly increase the length of the opinion, and the time for which the local counsel to arrive at a completed opinion. Notwithstanding, it is important to demonstrate that legal counsel thoroughly reviewed the entire transaction and, per its opinion, the transaction meets the local requirements structurally and procedurally for enforcement of and by its terms.

Summary

The elusive nature of the local counsel opinion can and should become more tangible for non-Latin lenders in the cross border finance arena. This will be so if local bar associations and the judicial oversight tribunals enact enforceable professional responsibility standards for ethical, zealous and competent representation of non-local clients and/or their non-Latin counterparty law firms. It will be so, if bar associations successfully lobby for the implementation of deal-specific professional liability insurance which grants the offended party tangible remedies. It will be so if common law and civil law lawyers, their firms, their law schools, and their bar associations, coordinate to insure the legal translation of actors and actions to a transaction are properly described in a manner in which rights, responsibilities and obligations are clearly understood in the context of the jurisdiction in which the action occurs, and which has subject matter jurisdiction over the matter. It will be so if government sponsored entities, such as the Organization of American States, support the efforts to produce a formula that will serve as a foundation for all local legal opinions.

Success in this area will enhance the reputation and responsibility of the local lawyer, grant greater certainty to the non-Latin party, and should help to strengthen the overall business environment locally through the institution of assurances backed by credible and recoverable damages. It is a success that should be demanded, not merely contemplated. 
* 	Mr. Lloyd M. Winans is Chair, International Business Law Committee, American Bar Association; Chair, Latin American Law Subcommittee, American Bar Association; Chair, Caribbean-Off Shore Wealth Management Subcommittee, American Bar Association.
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