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~LUflON ON THE
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IN FULFn.LMENT OF ~LUTlON AG/DOC. 3375/96
OF THE GENERAL ASSEMBLY OF THE .

ORGANIZATION OF AMERICAN SCATES,
ENTITLED "FREEDOM OF TRADE AND INVFSrMENT IN TIlE JlEM:ISPHERE"

..
THE INTER-AMERICAN JURIDICAL COMMrl-l't;t;.

WHEREAS the mandate contained in Resolution AG/doc.3375/96, approved by the General
Assembly on June 4. 1996 during its xXvI regular period of sessions under the title "Freedom of
Trade and Investment in the Hemisphere." instructed the Inter-American Juridical Committee "to
examine and decide upon the validity under internarionallaw of the Hell11S-Bunon Act ...as a
matter of priority, and to present its findings to the Permanent Council";

HA VING CARRIED OUT a complete, broad-ranging and detailed examination on this matter,
taking into account d1e various viewpoin~ discussed during i~ consideration, and in accordance with

conclusions reached,

RESOLVES:

1. To approve unanimously the Opinion of the Inter-American Juridical Committee that
constinites an Annex to this Resolution, issued in compliance with Resolution AG/doc.3375/96 of
the General Assembly, adopted on June 4, 1996 during its XXVI Regular Period of Sessions, and

entitled "Freedom of Trade and Investment in the Hemisphere ~;

2. To instroct the Chairman of Committee. in fulfillment of the above-mentioned Resolution
AG/doc.337,s/96. tn forward this R~lutioD to the Petmanent Council. by the hand of the
Secretary-General of the OrZ:4.ni1.atil)u-Df American States. together with. the-Opinion of the
Committee. '
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In at;egular'sessionheldon23'A~ 1996,: this Resolution was approved unanimously in the
Miguel ~ ~peche

Jo1oQrandino~Rodas, Lu~
Herrera Marcano, ;;Atbttto7Ze1ada "e&stedo,aOO::1.o~ Luis Siqueiros.
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OPINION OF THE INTER~AMERlCAN JURIDICAL COMMfl-f~
IN RESPONSE TO RESOLUTION AG/DOC.3375196

OM 1HE GEN:E::R.A.L ASSEMBLY OF TIm OR.C..\,NIZATION,
m..mTLED "FREEDOrvi OF TRADE AND tN""VESTMENT IN' THE mMl~~K~ ,.

INTRODUCTION

1. This Opinion is adopted pursuant to the provisions of Resolution AG/doc.337S/96
2fV'!-~"~,I 1 .L~ I":A__-t .AAA_l.t.. A- A Y.._~ ,nt'\~ :- -:.- ,""'... '-'. , r -rr--- ---J """-"""J , ~ w ."" """"6 .w #~. 9. £~6~- ~£."... va _~av&Q 4JIU

entitloo "Freedom of Trade and Investment in the Hemisphere" (Annex A), by which it instt1lcted
the Inter-American Juridical Committee. during this period of sessions. "to examine and decide
upon the validity under international law of the Helms-Burton Act [known as the .Cuban Libenv
and Democratic Solidarirv Act -Lihertad Act' JC' as a matter of prioritY -and to present itS findin2s
~ th,:;-f't.rnici£.~l Cvyu~il. ft ..

,;
2. The Committee understands that this Opinion7 issued in accordance with the jurisdiction

assigned to it by Article 98 of the Chaner of the Organization, 1 bas no binding effect on Member

States or the organs of the Organization.

The Committee issueS this Opinion on the basis of the following premises:3..

In the performance of its assignment the Committee did not intend tD interpret or
pronounce on the intemallegislation of any Member State.

a)

The expression "the legislation" used in this document refers to a law whose
content is similar to that of the Helms-Burton Act.

b)

1. Article 98 (fonnr:cly Articlc 104): "The purpos~of tI1C Inter-American Juridical Committce is to serve the
OT~&ni7Atjnn ~p. aft .tivi~ry ~~ "n..,juoc1ir-~1 ...,.,a :. "'~plO_. ,-It. ~aiv. d_~' ift ai
intcmationa] law; and to study juridical prob~ n:lated to ~e integration of the devel'?Pin& countrics of the Hemisphe~
and. insofar al may appear desirable. the ~saibility of attaining unifonnity in ilicir 1egillation.w
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c) The Comminee understands ttiat R~olution AG/doc.3375/96 adopted by the
General Assembly is intended to;safeguard the international public order of the
hemispheric system. It is thus ~ecessary w Stress the prevalence of Certain rules
of international law in the inter-American system thar. should be respected by the
juridical systems of Member State.5.

d) The Committee intef1)reted its mandate set forth in paragraph 1 of this Introduction
as relatin~ to the conformity of the legislation under examin~tion with public
international law. This has been identified with the rules of international law as
alluded to in Article 38. paragraph 1 of the Statute of the International Court of
Justice. However its application excludes those rules contained in instruments of
a sub-reeional or univen:.al character ro which nnt all ~tat~ nf thi'. n. A.~ Ar~

party.

The Committee considered that:the mandate received from the General Assembly
did not require an opinion on bilateral issues betWeen Member St3tes, which is
why it makes no s'tatement on, the specific measures adopted by the Government
of the United States of America il:t relation to Cuba such as the embargo imposed
for over three decades. while nevertheless noting that such measures raise legal
questions in the light of the norms established in ArticleS 18 aM 19 of the 01arter:
of the CAS.

e)

t) The Committee examined the provisions of the legislation covering matters such
as the admission of aliens and activities with regard to international financial
institutions. Regarding these matters the Comminee did not deem it convenient to
issue a statement, as it notes that ther~are legal mechanisms for settling any
possible disputes regal"ding these issues. Nonetheless the Committee stresses that
these matters may bring up questionscof international law such as respect for
human rights and the principleio:fpacra sunt servanda.

:1

The Committee examined twopnncipal areas of legal questions suggested by the
legislation: the protection ',-of' me property rights' of nationals and me

extraterritorial effects of jurisdict~on.

g)

A. PROTECrION OF THE PROPERTY RlGIffSOF NATION~

4. The Committee considered ~t the enactm~nt,~f die .1egi$latiOb'lsisome cases and its
possible application in others could have thejuridicat eff~' of: ,', , ,;..~;:'"i Co

.."i~:, i;;';r ~i;;,l:..':,':"
Transforming the espousal'"of 'aS~~;$tatecla~"~d~ :intemationallaw into
a domestic legal claim ~serted"U:rideriri~ematla~'by,.:'riai:iona1 against nationals

f tho d S "' '.:"0 l( tates. "", "

a)

Z. Thc; apression 'arro8'~'i6I1. in th~ S.~ni&h~Al i~ US~ u tho cquivala1['to-iiilerpostctan dip/omdrica-
(diplorna.ti~ in~li1ion) which is a1lo used when a S\atc csi1Ousesa claim byaMtiQri&I;:'::"'~~'!:

;:;::"ti~,,:,"";~i;":\:'f.,.J"'!"':'"
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b)
-,:~1 -

Conferring the ri~t to make such claims on persons who were not nationals at the
time of the alleged loss. :;

~ ALlI.iua1.iu~ 1Q1JV~iuilhy CVl itctt"TJf it iV'Ci511 3(C1Lt urpnvaCt pcr;suru Wlm"""m1g1IL

be nationals of third States.

d) Authorizing the determination of the quantum of compensation in a manner that
could increase it to three times the loss caused by the act of expropriation.

e) Creating liability for a private defendant for the total value of an asset
expropriated without taking intO account the value of the -benefit- derived by him
Cav," a&.. ~ va U&",...Ia.aua l nl,/~. o..G~cU I.v 1.l19 Gi~ ul.lcwdl UWU~I. 1.1J ~u,,11

use.

f) Allowing claims that should be filed against a foreign State to be enf<.Jrced by
illc&U .:If VJ.~iltp lJlUU~lIt C!~~~l 1lIc: uCl.liuuiil~ uC lWclJ 3~ wllhuUl

endowing them with effective means to refute or conteSt the allegations against
them or the third State in respect of the existence or the valuation of such claims.
including on the basis of conclusive CenificatiODS issued by an internal
administrative commi.~ion.

Confusing a claim for damages or restitution, based on nationalization, with an
action in rem to claim wrongfully "confiscated property" and in addition with an
action In personam for unjust enrichment from the use of such wrongfully
wcoofiscated property" by any person subsequently involved in such use in a
broad-ranging and indeterminate manner.

g)

Creating liability for nationals of third States for d1e lawful use of expropriated
property in the territory of the expropriating State or for the lawful use of property
which does not itself constitUte expropriated property.

h)

5. The Committee considered the rule.1i of international law applicable to diplomatic
protection, State responsibility, and the minimum rights of aliens re~arding the protection of
property rightS of nationals. In dle Committee's view the following principles and roles are generally
accepted by the Member States in this regard:

Any State that expropriates,: nationalizes or takes measures tantamOunt to
expropriation or nationalization of property owned by foreign nationals must
respect the following rules: such action must be for a public purpose, non-
discriminatory. and accompanied by prompt, adequate and effective compensation,
granting to the expropriated party effective administrative or judicial review of the
measure and quantum of compensation. Failure to comply with these rules will

entail State responsibility."

a)

The obligation of a State in resp~'t of itS liability for acts of expropriation
consists of the restitution of the asset expropriated or adequate compensation for
the damage caused, including interest up to me time of payment.

b)
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c)
'i.,,-,

When a national of a foreign Stlte is unable to obtain effective redress in
accordance with internationa) taw, the State of which it is a national may ~pouse
the claim through an official State-to-State claim. It is a condition for such
espousal that from the time of the occurrence of the injury until the settlement of
the claim the holder thereof must without interruption have been a national of the
claimant State and not have the nationality of the expropriating State.

d)

e)

Claims against a State for expropriation of the property of foreign nationals cannot
be enforced against the property of private persons except where such property is
itself the expropriated asset and within the juri~iC'"Jon of ili~ c!:::~::~t $~.
Products grown or produced on such property do not under cusoomary
international law constirute expropriated property.

.
Any use by nationals of a third Srate of expropriated property locared in the
expropriating State where such use conforms to the laws of that State. as well as
the use anywhere of product.~ or intangible property not constittlting the
expropriated asset itself, does not contravene any norm of international law.

t) The nationals of foreign States have the right to due process of law in all judicial
or administrative procedures that may affect their property. Due process includes
the possibility of effectively contesting both the basis and quantum of the claim in
a legal or administrative proc~ing.

6. In the light of the principI~ cmd norms set out in paragraph 5. above the Committee
considers that the legislation under analysis doeS not conform to international law in each of the
following respects: '...i .,

a) The domestic courts of a claimant State are not the appropriate forum for the
resolution of State-to-State claim.~.

!

The claimant State does not have the right to ~pouse claims by persons who were
not its nationals at the time of injury.

b)

The claimant State does not have the right to attribute liability to nationals of third
States for a claim against a foreign State.

c)

d) The claimant State does not have the right to attribute liability to nationals of third
St1l.t.w) for ~ U.).:;-TJ( ~"p£\Jp£i4..aJ }J1U}J~llY Iu~~ nrttIe territOry or me
expropriating State where such, use conforms to the laws of this latter State, nor
for the use in the territory ~fthir9 Stat~Qfi~~i~lepropeny or products thaI
do not coasutUte tbeacwaJ aSset expropriated.

!"i~.

The claimmt State do~ not have the right to impose liability on third patties not
involved in a nationalization through the creation of liability not linkoo to the
nationalization or unrecognized by the international law on this subject, thus
modifying the juridical bases ft)r liability.

e)



-7 -

The claimant State does not have the right to impose compensation in any amount
greater than the effective damage, including intere.st, that results from the alleged
wrongful act of the expropriating State.

f)

The claimant Srare may nor deprive a foreign national of the right in acoordance
with due process of law to effectively contest the bases and the quantum of claims
that may affect his property. ,;:

g)

Successful enforcement of such a claim ~ainst the property of nationals of a third
State in a manner contTary to the norms of internarlonallaw could itse1f constitute
a measure tantamount to expropriation and result in responsibility of the claimant

state.

h)

B. EXTRATERRITORIALITY ANDTHEL1M1TSIMPOSED BYINfERNAnONALLAW
ON THE EXERCISE OF JURISDICTION

7. The Committee understands that the legislation would result in the exercise of legislative
or judicial jurisdiaion over aCtS perfonned abroad by aliens on the basis of a concept tenned

"trafficking in confiscated properties."

8. The Committee has also examined the applicable norms of internat.ionallaw in respect
of the exercise of jurisdiction by States and its limits on such exercise. In the opinion of the

Committee. these norms include the following: :

All States are subject to internariOn.allaw in their relations. No State may take
measures that are not in conformity with international law without incurring

responsibility .

a)

b)

Except where a norm of international law permitS, the Stale may not exercise its
power in any fonn in the territory of another State. The basic premise under
international taw for establishing legislative and judicial JurisdiCtion is rooted in

the principle of territoriality. ..:~:

c)

e)

,:\~,
.!.:,.
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f) A State may exceptionally exercise jurisdiction on a basis other than territoriality
only where there existS a substantial or otherwise significant connection between
the matter in question and the State"s sovcrci~n aumoricy, sudJ as in the case of
the exercise of jurisdiction over aCtS performed abroad by its mtionals and lh
Certain specific cases of the protection objectively necessary to safeguard its
essential sovereign interests.

9. The Committee examined (he provisions of me legislation that establish the exercise of
jurisdiction on bases other than those of terri~oriaJity, and concluded that the exercise of such
jurisdiction over a(.'ts of "trafficking in confiscated property" does Dot conform with the norms
established by international law for me exerci~e ~f jurisdiCtion in each of the following respects:

a) A prescribing State does not have the right to exercise jurisdiction over aCtS of
Wtraffick:ingH abroad by aliens unless specific conditions are fulfilled which do not
appear to be satisfied in this situation.

b) A prescribing State does not Ii~ve the right to exercise jurisdiction over acts of
"trafficking" abroad by aliens under circumstances where neither the alien nor the
conduct in question has any connection with itS territory and where no apparent
connection exists between such :aCtS and the protection of its essential sovereign
interests. .

Therefore. the exercise of jurisdiCtion by a State over acts of "traffickingft by aliens abroad,
under circumstances whereby neither theaJien nor the conduct in question bas any connection with
its territory and there is no apparent connection betWeen such actS and the protection of its essential
sovereign inter~. does not conform with international law.

CONCLUSION

10. For the above reasons me Committeec-ooncludes that in the signifiCant areas described
above the bases and potential application of the legislation which is the subject of this Opinion are
not in conformity with international law. ,

In a regular session held on 23 August J 996, this Resolution was approved unanimously in the
presence of the following members: Drs. Eduardo VIo Grossi. Keith Highet, Miguel Angel Espeche
Gil. Mauricio Gutierrez Castro. Olmedo Sanjur G., Jonathan T. Frioo, low Grandino Rodas, Luis
Herrera Marcano. Alberto Zelada Castedo and Jos~ Luis Siqueiros.
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