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FOLLOW-UP FACTSHEET OF REPORT No. 43/15
CASE 12.632
ADRIANA BEATRIZ GALLO, ANA MARÍA CAREAGA AND SILVIA MALUF DE CHRISTIN
(Argentina)
I. Summary of Case   
	Victim (s): Adriana Gallo, Ana María Careaga and Silvia Maluf de Christin

Petitioners (s): Center for Legal and Social Studies (CELS)

State: Argentina

Merits Report No: 43/15, published on July 28, 2015

Admissibility Report No: 65/07, adopted on July 27, 2007

Compliance Agreement: Signed between the parties on August 8, 2013

Themes: Domestic Legal Effects / Right to a Fair Trial / Judicial and Public Ministry Independence / Freedom of Thought and Expression / Right to Judicial Protection / Right to Work / Freedom of Ex Post Facto Laws
Facts: This case refers to the dismissals of judges Adriana Gallo, Ana María Careaga and Silvia Maluf on November 6 and December 17, 1998, and November 1, 2002, respectively, by a Prosecution Panel (Jurado de Enjuiciamiento) that did not meet the requirements of independence and objective impartiality, and based on a law that was not in force at the time of the commission of the events, in a context of serious institutional crisis in the province of San Luis, Argentina. The judges were accused and dismissed for expressing their opinion regarding the state of the Judiciary in the province of San Luis, when they supported the legal grounds cited in a communiqué issued by the Bar Association of Villa Mercedes (Colegio de Abogados y Procuradores de Villa Mercedes). They were not able to appeal their dismissals.
Rights violated: The Commission concluded that the State of Argentina was responsible for violation of the rights enshrined in Article 8 (Right to a fair trial), Article 9 (Freedom from ex post facto laws), Article 13 (Freedom of thought and expression) and Article 25 (Right to judicial protection) of the American Convention in connection with Articles 1.1 and 2 of the same instrument to the detriment of Adriana Gallo, Ana María Careaga and Silvia Maluf.


II. Recommendations
	Recommendations
	State of compliance in 2020

	1. a) Reinstate the victims in the Judicial Branch, in positions similar to those that they held, with the same remuneration, social benefits, and rank comparable to that they would hold today if they had not been dismissed, 

b) If, for well-founded reasons, reinstatement is not possible, the State shall pay reasonable indemnification to the victims or, if applicable, to their assigns, including the moral damages inflicted. 
	Partial compliance

	Compliance Agreement
	1. Measures of pecuniary reparation:
Formation of an ad hoc Arbitration Tribunal to determine the reparations due to the petitioners for the damages suffered based on the recognition of international responsibility for the violations of the American Convention on Human Rights under the Agreement, in accordance with the conditions of equality, understanding equality in the manner in which it has been established by the bodies of the inter-American system in similar cases and pursuant to the arguments and evidence presented by the parties and their filings and pleadings. The Tribunal shall decide the costs and expenses that must be paid in connection with the domestic proceeding, the procedure carried out before the Inter-American Commission of Human Rights, and the procedure before the Arbitration Tribunal. 
	Partial compliance

	2. Pay the victims the professional salaries, pensions, and/or social and labor benefits they failed to receive between the time they were terminated and the time of their reinstatement, or the alternative indemnification provided for in the previous recommendation. 
	Partial compliance

	Compliance Agreement
	1. Measures of pecuniary reparation:
Formation of an ad hoc Arbitration Tribunal to determine the reparations due to the petitioners for the damages suffered based on the recognition of international responsibility for the violations of the American Convention on Human Rights under the Agreement, in accordance with the conditions of equality, understanding equality in the manner in which it has been established by the bodies of the inter-American system in similar cases and pursuant to the arguments and evidence presented by the parties and their filings and pleadings.
The State will cover the employee and employer retirement contributions that would have corresponded to the petitioners had they continued in their positions from the time that they were dismissed from the Judiciary of the province of San Luis until the ratification of this agreement by the National Executive Branch.  
	Partial compliance

	3. Adopt measures of non-repetition that bolster the judiciary’s independence, including the following: 

a) The measures necessary for domestic laws, including article 193 of the Constitution of the Province of San Luis, to be made to conform to the inter-American standards on the subject of freedom of expression,

b) The measures necessary to ensure access to a simple prompt, and effective judicial remedy so that judges can question their dismissal and review the penalty imposed.
	Partial compliance

	Compliance Agreement
	2. Measures of non-pecuniary reparations
B. Measures of non-repetition
The State undertakes to carry out the necessary measures before the authorities of the province of San Luis, to guarantee due process and judicial review in the procedures for the removal of magistrates, as well as to guarantee their freedom of expression.
	Partial compliance

	
	2. Measures of non-pecuniary reparations
B. Measures of non-repetition
In the framework of the Federal Council on Human Rights, the State undertakes to promote the actions necessary to ensure that provincial jurisdictions guarantee due process and judicial review in procedures for the removal of magistrates.
	Partial compliance

	4. Adopt the measures necessary for implementation of the points included in the agreement the parties signed concerning compliance with recommendations.
	Substantial partial compliance

	Compliance Agreement
	2. Measures of non-pecuniary reparations
A. Apology to the victims 
	Total compliance

	
	2. Measures of non-pecuniary reparations
C. Publicity
The State undertakes to publicize this agreement, in full, in the Official Gazette of the Argentine Republic and to carry out the necessary measures to disseminate the apology described above in the media so as to guarantee its proper dissemination in the province of San Luis. At the same time, the Federal Government undertakes to send official communications to the superior provincial courts, universities, and other public and private organizations that the province of San Luis informed of the dismissals of the petitioners.
	Substantial partial compliance


III. Procedural activity
1. The parties signed a compliance agreement regarding the recommendations issued by the IACHR in the case on August 8, 2013.

2. On December 6, 2018, February 12, 2019, and September 28, 2020, the IACHR held working meetings with the parties in the framework of its 170th, 171st, and 177th Period of Sessions, respectively, in follow-up to the recommendations issued in Merits Report No. 43/15. 
3. During 2020, the IACHR requested updated compliance information from the State on August 6, and the State submitted that information on October 13. 

4. The IACHR requested updated compliance information from the petitioners on August 6, 2020, and the petitioners presented that information on September 10 and October 14, 2020.
IV. Analysis of the information presented 
5. The Commission considers that the information presented by the parties in 2020 is relevant on measures adopted regarding compliance with at least one of the recommendations issued in Merits Report No. 43/15. 
V. Analysis of compliance with the recommendations
6. The Commission will first jointly review compliance with Recommendation 1, referring to the reparations for non-reinstatement and the first part of Recommendation 2, regarding the instruction for the payment of the salaries which the victims stopped receiving since their dismissal. The analysis is structured in this manner in order to provide a comprehensive understanding of the status of compliance with these recommendations, given that both are subject to the decision of the ad hoc Arbitration Tribunal, whose creation was stipulated in the compliance agreement signed by the parties. The IACHR will then review compliance with the second part of Recommendation 2, which refers to the payment of personal and State contributions. Finally, the IACHR will review the remaining recommendations, which include the non-repetition measures. 
7. Regarding the first recommendation and the first part of the second recommendation, in 2013, the State sent the Commission a copy of the compliance agreement that was signed with the petitioners on August 8, 2013, and which was later approved by the Argentine Executive Branch by Decree No. 2131 of December 11, 2013. This agreement stipulated that an ad hoc Arbitration Tribunal, whose functions would also be agreed upon by the parties, would decide the pecuniary reparations due to the victims for the damages they suffered as a result of their dismissals. As part of these reparations, the agreement stated that the Tribunal would also determine the amount of costs and expenses incurred by the dismissed judges in relation to the domestic proceedings, the proceedings before the IACHR and those before the Tribunal itself. The Rules of Procedure of the Arbitration Tribunal were approved on May 27, 2015. These Rules of Procedure regulated the Tribunal’s operations and the procedure that it would apply. The ad hoc Arbitration Tribunal was formed on April 29, 2016 and the 3 arbitrators appointed in accordance with the provisions of the Compliance Agreement were sworn in (each of the parties selected an arbitrator and the third arbitrator, who in accordance with the Tribunal’s Rules of Procedure would occupy the position of President of the Tribunal, was selected by the two arbitrators chosen by the parties). The Tribunal was composed of the following members: Verónica Gómez, Julio César Rivera and Adolfo Gustavo Scrinzi. On June 10, 2016, the parties were notified of the decision of the Arbitration Tribunal to initiate the arbitration process, which included a stage of presentation and analysis of the evidence provided by the parties. In 2017, the petitioners informed the Commission that they were dissatisfied with the delay in the process of establishing the ad hoc Tribunal. Finally, on July 30, 2018, the Arbitration Tribunal issued its arbitral award, resolving the issues of its competence.

8. In the Compliance Agreement, the parties established that “the award of the Arbitration Tribunal shall be final and irrefutable”. This criterion was set out in Article 13.2 of the Rules of Procedure of the Arbitration Tribunal. Nevertheless, Article 13.5 established that “[t]he parties may file an appeal for annulment exclusively in the cases provided for in Article 760 of the Civil and Commercial Procedural Code of the Nation”.
9. On September 3, 2018, the petitioners forwarded the arbitral award to the IACHR. The State informed the Commission on October 2, 2018, that it had filed an appeal to annul the arbitral award pursuant to Article 13.5 of the Rules of Procedure of the Arbitration Tribunal, which referred to the provisions of Article 760 of the Civil and Commercial Procedural Code of the Nation. Further, the State added that “in response to this, and until there is a firm decision by the domestic courts, it is not appropriate for this Honorable Commission to pronounce itself on this issue, foreseen in point II.1 of said agreement”.

10. On October 12, 2018, the petitioners reported that they had not been notified of the existence of the State’s appeal of the arbitral award or the content of this appeal. They reiterated that, in accordance with the Agreement on Compliance with the Recommendations signed between the Argentine State and the victims and with the Rules of Procedure of the ad hoc Arbitration Tribunal itself, it was specifically agreed that “the award of the Arbitration Tribunal shall be final and irrefutable”. In this regard, the petitioners denounced the State’s attempt to re-adjudicate the arbitration decision in the domestic courts and stated that the delay in compliance with the Arbitration Tribunal’s decision was unacceptable. In this sense, they requested that the Commission adopt all of the measures within its competence in order to prevent the implementation of the recommendations from being delayed indefinitely and unjustifiably through the re-adjudication of the case internally. 

11. On December 6, 2018, at the working meeting held between the parties during the 170th Period of Sessions of the IACHR, the petitioners stated that, since the arbitral award is irrefutable, there is no reason that could justify the interposition of an appeal for its annulment. They informed that, as of that date, they had still not been notified of the State’s appeal. In their opinion, the State was attempting to re- adjudicate the case in the domestic courts. Further, the petitioners expressed that this appeal meant that it would no longer be possible to sign future friendly settlement agreements or compliance agreements in relation to the recommendations issued by the Commission with the State. Additionally, the petitioners requested the IACHR to adopt the actions necessary for the State to comply with the decisions of the Arbitration Tribunal. For its part, the State expressed that the filing of the appeal to annul the arbitral award was a technical decision. The State indicated that this was the first time that it had filed an appeal of a decision adopted in the framework of a compliance agreement or a friendly settlement agreement. The State reiterated that, in its opinion, the Arbitration Tribunal had ignored the inter-American standards applicable to the setting of amounts of pecuniary compensation and, consequently, the Tribunal had adopted a decision that was contrary to the principle of equity. At the working meeting, the parties maintained their positions, without reaching a consensus regarding a possible solution of the issue. In this regard, the IACHR committed to analyze all of the information presented by the parties in accordance with the follow-up of recommendations issued in published merits that it undertakes in its Annual Report. Lastly, the parties agreed to hold a new working meeting during the next period of sessions of the IACHR.
12. In 2018, following the working meeting held during the 170th Period of Sessions, the petitioners sent the IACHR the complete file of the ad hoc Arbitration Tribunal. They also indicated that the Arbitration Tribunal had requested that the State inform the IACHR about the measures adopted to comply with the Tribunal’s decision so that the Commission could evaluate and verify these measures. In the file, the Commission identified: (i) the petitioner’s statement of claim; (ii) the State’s response; (iii) the petitioners’ response; (iv) the final response of the State; and (v) the conclusions.
13. In addition, on December 18, 2018, the State forwarded to the Commission a copy of the appeal for annulment filed on August 29, 2018 against the arbitral award requested that the award be annulled. The State indicated that the petitioners’ objections regarding the right to appeal the award before the domestic courts was an issue that should be raised before the local courts and not the IACHR. In this sense, the State argued that, given that the arbitral award was not yet final, the Commission could not intervene in the follow-up of the State’s compliance with the arbitral award until the domestic courts had resolved the appeal. Concerning the reasons for filing the appeal, the State informed that it was based on Article 13.5 of the Rules of Procedure of the Arbitration Tribunal, which was based on Article 760 of the Civil and Commercial Procedural Code of the Nation. This latter provision permits an appeal of the decision on the grounds of: (i) fundamental procedural error; (ii) ruling after the deadline; and (iii) having decided on issues that were not part of the agreement. The State based its appeal on the third ground.
14. According to the appeal for annulment submitted by the State, the amounts of pecuniary damages ordered by the Arbitration Tribunal were based neither on equity nor the jurisprudence of the Inter‑American Court in similar cases. In this regard, the State argued that “when issuing its arbitral award, the Arbitration Tribunal seeks to impose an interpretation that allows it to use a simple arithmetic formula to determine the amount for equity.” The State argued that this interpretation was “manifestly contrary to what the parties to the agreement had specifically agreed upon, which does not constitute a simple acceptance and regulation of compliance with the IACHR’s recommendations, but rather a transaction in which the parties make reciprocal concessions in exchange for a solution.” The State further argued that the pecuniary damages for lost salaries should not have exceeded one hundred thousand dollars. The State also referred to some sections of the judgments that it had already submitted in the arbitration process. 
15. In its review of the arbitral award, the Commission noted that the Arbitration Tribunal ordered the State to pay the victims the sums of pecuniary damage established in the award within the following 12 months. The Arbitration Tribunal established this timeline for compliance due to the amount of time that had passed since the occurrence of the events of the case, the publication of the Merits Report and the signing of the Compliance Agreement. After deliberating on the arguments presented by both parties, the Tribunal established the following amounts for pecuniary damages in compliance with the first recommendation: (i) (…) for each victim as compensation for not being reinstated, after adopting the petitioners’ position and applying the case of López Lone et al. v. Honduras; (ii) (…) for each victim, due to other causes of indirect damages, against which the Tribunal considered that the petitioners only incurred partial duplication of claims for non-pecuniary damages; and (iii) (…) for each victim for non-pecuniary damages, stating that while the Inter-American Court had awarded between $5,000 USD and $40,000 USD, this case merited a higher award given the lifetime appointments of the judges and the time that had passed since their dismissal. Additionally, the Arbitration Tribunal ordered reimbursement for the procedural expenses and costs incurred by the victims as follows: (…) for Ana Beatriz Gallo; (…) for Ana María Careaga; and (…) for Silvia Maluf de Christin. Further, in accordance with the arbitral award, the fees of the representatives of the victims incurred before the Arbitration Tribunal were set at (…) for each one.
16. Concerning the relevant part of the second recommendation, the Arbitration Tribunal considered the payment of lost wages in the amount of (…) to Ana María Careaga, with a deduction of (…); (…) to Adriana Beatriz Gallo, with a deduction of (…); and (…) to Silvia Maluf de Christin, with no deductions. The deductions correspond to the income effectively earned from work done by the victims subsequent to their dismissals, both in the public and the private sectors. In addition, the Tribunal based the calculation of these damages on the last salary amount received by the victims. Regarding Judge Silvia Maluf de Christin, the Tribunal used the last salary received by her before the end of the convertibility regime. Finally, regarding the compensable period, the Tribunal found that it would be calculated from the date of dismissal until the date of the victims’ retirement.
  
17. In order to determine the amount of lost wages, the Tribunal addressed the scope that equity should have in the determination of this pecuniary reparation measure. The Commission verified that the Tribunal considered the positions of the parties: on the one hand, the petitioners argued that the reparations should be based on the full amount of the lost wages; and, on the other, the State argued that this amount should be determined without taking into account this calculation. The Tribunal analyzed whether the State was correct in arguing that in the cases of Campos et al. v. Ecuador, Quintana Coello et al. v. Ecuador, and López Lone et al. v. Honduras, the Inter-American Court differentiated between decisions taken in equity and others, based on the evidence submitted. In addition, the Tribunal noted that the State had requested the application of an amount in equity which took into account: the specifics of the case; the need to avoid unjust enrichment; the potential harm to Argentina’s general interests; and the reparation measures with which Argentina had already complied.
18. In order to decide on the scope of equity, the arbitral award referred, on the one hand, to the Compliance Agreement, and on the other, to the Tribunal’s Rules of Procedure. Based on the Agreement, the Tribunal indicated that the decision on reparations would “be based on recognition of international responsibility for violations of the American Convention of Human Rights [sic], which is part of this agreement; on equity, understood as established by the bodies of the inter-American system in similar cases […]”. Regarding the Rules of Procedure, the Tribunal indicated that in arriving at its decision, the Tribunal would apply: (i) the Merits Report and its recommendations; (ii) the American Convention and other inter-American instruments, as well as jurisprudential criteria and precedents on reparations awarded by protective bodies of the inter-American System; and (iii) equity, as understood by the bodies of the inter-American system. The Tribunal concluded that “when signing the commitment clause and drafting the rules governing (…) the arbitration procedure, the Parties intended that the dispute between them be settled on the basis of equity, not understood in the abstract or devoid of any objective factual and/or regulatory basis.” According to the arbitral award, “the Parties desired this Tribunal to adopt the interpretation that the Inter-American Court and the IACHR have employed up to the present in factually analogous cases.” The Tribunal therefore concluded that it would apply the interpretation of equity as established by the inter-American System in similar cases. 

19. Based on the aforementioned interpretation, the Tribunal decided that, as the starting point for determining the amount corresponding to this part of the second recommendation, it should consider the wages lost from the time the victims were dismissed, in keeping with the principle of comprehensive reparation for material damages. In this regard, the Tribunal noted that, with respect to the dismissal of judges, the Court has not taken a single position. In some cases, “it has awarded an equitable sum,” as in the cases of Apitz Barbera et al. v. Venezuela, Reverón Trujillo v. Venezuela and Chocrón v. Venezuela. In others, such as Quintana Coello et al. v. Ecuador, Camba Campos et al. v. Ecuador and López Lone v. Honduras, the Court indicated that “it has accurately calculated the wages lost.” After reviewing all of these cases, the Tribunal concluded that the difference behind the Court’s award of an equitable or arithmetic sum depended on the specifics of the cases. On the one hand, when it awarded an equitable sum: (i) the positions held by the judges were provisional; (ii) the evidence provided was largely insufficient; and (iii) these decisions involved cases the facts of which had occurred prior to 2013. On the other, according the Tribunal’s analysis, in cases where the Court had determined the wages through an arithmetic calculation: (i) the judges had largely held lifetime appointments (Quintana Coello et al. v. Ecuador and López Lone v. Honduras); (ii) sufficient evidence was provided to calculate the lost wages; and (iii) these decisions involved cases the facts of which occurred after 2013.
20. Following this analysis, the Tribunal indicated that the present case was similar to those in which the Court had determined the amount of the wages lost using an arithmetic calculation, since: (i) the judges had held lifetime appointments; and (ii) they had presented sufficient evidence to calculate the amount of their wages. The Tribunal therefore concluded that “for reasons of equity,” it would be appropriate to “calculate the reparations deriving from Recommendation 2 using the wages lost since dismissal,” considering that this calculation would “yield an objective result that will reflect the equitable considerations employed by the Inter-American Court in analogous cases.” Finally, the Tribunal indicated that, contrary to the State’s argument, this decision would not imply “ceasing to consider the specifics of the case and the need to avoid unjust enrichment.” 
21. In 2019, at the working meeting held in the framework of the 171st Period of Sessions, the state indicated that it did not know whether or not the petitioners would be notified of the appeal for annulment. Afterwards, the state submitted Note No-2019-54463823-APN-DNAJIMDDHH#MJ from the Secretariat for Human Rights and Cultural Pluralism of the State to the Commission whereby it reiterated that filing the appeal for annulment was in line with the provisions of the regulations of the Ad Hoc Arbitration Tribunal and the Compliance Agreement signed by the parties. It also indicated that the grounds alleged in the court for the appeal for annulment are serious and substantiated in law, as a result of which it does not deem that the state has caused unwarranted delays. The state also reported that said appeal was filed with the Federal Administrative Dispute Court, although it is the Ministry of Foreign Affairs that represents the state in this case. 

22. During 2020, in connection with the status of the appeal for annulment filed against the arbitration award, the State reported that on August 27, 2019, the magistrate had ruled that Adriana Gallo, Ana María Careaga, and Silvia Maluf de Christin had “sufficient interest” in the participation of the suit and authorized their participation in the processing of the appeal for annulment so that they could “safeguard their right of defense at trial.” Accordingly, the State reported that on December 5, 2019, Drs. Gallo, Careaga, and Maluf responded to the suit and opposed the Court’s decision that had ordered the production of evidence that had been offered by the State. When their request was rejected, Drs. Gallo, Careaga, and Maluf appealed the decision. The State reported that since September 11, this appeal was pending resolution by the Fifth Chamber of the National Chamber for Federal Administrative Disputes. In addition, during the working meeting held during the IACHR’s 178th Period of Sessions, the State indicated that it would inform the Commission and the petitioners about the resolution of an administrative consultation it was pursuing to define the State’s position in the framework of the annulment action filed against the arbitration award.
23. In 2019, the petitioners pointed out that the proceedings for annulment continue to be processed and that, to date, the victims have not been incorporated into them. In their opinion, the appeal for annulment is equivalent to final dismissal without appeal of the agreement that was reached by the parties. They indicated that the state has dismissed the Compliance Agreement and that compliance with the pecuniary reparations for the benefit of the victims has become subjected to a cumbersome, useless, and unwarranted domestic proceeding that jeopardizes the signing of friendly settlement agreements when a consensus-based compensation has not been previously decided upon. Regarding the proceedings for annulment, the victims reported that, after submittal of the appeal, on December 13, 2018, the state pointed out to the Court that it was filing the motion for annulment against the arbitral award in the instant case; therefore, according to the petitioners, the state was intending to process the case file inaudita parte, that is, without making it possible for the victims to intervene. 
24. The petitioners further reported in 2019 that, afterwards, the judge provided the evidence offered by the state without notifying the victims of the case’s existence and without forwarding the brief at the beginning. They pointed out that, when he provided the evidence, the judge ordered carrying out the expertise that the state had offered and that, in view of said decision, the state filed an appeal to reverse judgment with supplementary appeal, contending that, because the evidence had been provided as an addition, discovery was not required. According to the petitioners, the motion for reversal was turned down whereas the appeal was admitted so that the Court of Appeals could hear it. According to the petitioners, during the appeal proceedings, the state declared to the Court that it did not waive the evidence and that it had offered it in the event the Ad Hoc Tribunal’s judgment was overturned. The Court deemed that the appeal had been mistakenly admitted because, if the state was able to waive its own evidence, the judge’s decision to order its appearance did not lead to any harm against the state. The petitioners indicated that, after this proceeding was referred back to the Court, the victims requested their inclusion as a party in the court case file so that they could participate in the case with the same procedural rights as those of the state and in order to exercise their right to defense. Nevertheless, they reported that this petition is pending a decision by the judge. Likewise, the petitioners indicated that the state has moved the proceedings forward without making it possible for the victims to participate in them, because they were not identified by the state as respondents because the latter indicated that annulment was being filed against an arbitral award. According to the petitioners, the state has indicated to the Commission that its objections must be submitted in competent local courts and that it would serve notice to the victims to ensure their right to defense. Despite this, they indicated that, to date, the state has not requested that notice be served to the victims. 
25. In 2020, the petitioners reiterated that the appeal for annulment filed by the State against the arbitration award was still pending. They emphasized that the State pursued that appeal without Judges Gallo, Careaga, and Maluf being able to participate or exercise their defense, and they pointed out that when the petitioners requested that they should be admitted to the proceedings, the State requested that the petition be declared inadmissible because, under Article 760 of the Procedural Code, motions for annulment are to be resolved without any substantiation and with the mere viewing of the case file. The petitioners stressed that despite this, the State has adopted a different position before the IACHR regarding the participation of the victims in the annulment proceedings. With respect to the request to admit the judges to the annulment proceedings, the petitioners reported that the judge in the case granted their request, in accordance with Article 90 of the National Code of Civil and Commercial Procedure. They stated that despite having asked the judge to clarify the scope of that admission, he remained silent and simply conveyed the appeal for annulment to the victims. They also reported that in responding to the annulment, the petitioners filed a motion for reconsideration and, in addition, an appeal against the decision to produce expert accounting evidence offered by the State. They noted that the judge rejected this challenge, arguing that the resolution that ordered the production of the evidence was final.

26. The petitioners stated that the appeal against the decision was currently pending, given that the State has not withdrawn the evidence that was ordered, despite the fact that it did oppose its production. In short, the petitioners reiterated that the filing of the annulment motion ignored the final and non-appealable nature that the parties had agreed that the Arbitration Tribunal’s award would have, and they expressed their concern that the State had acted contrary to what the Commission requested in the previous two annual reports and to what was stated in the Compliance Agreement and during the working meeting of February 12, 2019. They also submitted information to the Commission on the disproportionate impact of the dismissal of judges in the province of San Luis, in consideration of the victims’ gender. In this regard, they reported that although at the time of the victims’ dismissals not much was known about actions targeted because of their gender, the political authorities of the province of San Luis began a campaign of persecution and dismissal of 11 provincial secretaries and three judges, all of whom were women. The petitioners stated that all those women were labeled as enemies of the province, and that their adherence to a document denouncing the subjugation of the judiciary to the political authorities was deemed a “subversive act.” In this regard, the petitioners stated that the political authorities used the gender of women judges and secretaries to stigmatize and discredit them in the eyes of the public in the province, promoting stereotypes based on their status as women in order to demean and disqualify them both personally and professionally. The petitioners claimed that those circumstances caused profound and lasting damage to their lives.

27. The Commission appreciates the information provided by both parties during 2020. It notes, however, that the State has still not reported any actions that would make it possible to conclude that it has complied with the first recommendation, which refers to reparations for the failure to reinstate the victims, or with the first part of the second recommendation, on the payment of the salaries that the victims have not received since their dismissal. The Commission also takes note of the information submitted by the petitioners claiming that the three dismissed judges’ status as women was used to stigmatize and discredit them both personally and professionally, causing them profound and lasting harm in their lives. Accordingly, the Commission invites the State to adopt effective measures to comply with these recommendations, in consideration of the harm inflicted on the victims by their dismissal and in accordance with a gender perspective that takes due account of the differentiated impact that their dismissal has had on the victims. Thus, the Commission calls for the application of such a gender perspective, for the State to consider the position of structural inequality and subordination in which women find themselves because of their gender and, in particular, the implications that this context has had on the dismissal of the three women victims in the case at hand.

28. Additionally, taking into account that the payment of compensation and lost earnings to the victims has not yet been made in accordance with the terms of the recommendations set forth in Merits Report No. 43/15 and the Compliance Agreement signed by the parties, the IACHR highlights the considerations offered in the 2018 and 2019 Annual Reports, which establish the following:

29. The IACHR considers it relevant to make the following prior considerations: (i) the State filed an appeal to annul the arbitral award so that the matter could be resolved in its domestic jurisdiction and in this sense, requested that the Commission not rule on this matter until the domestic courts had made a decision on the issue; (ii) the petitioners, for their part, requested that the Commission to make a pronouncement on the appeal for annulment in order to promote effective compliance with the recommendations and to mitigate the risk of destroying the victims’ confidence in the mechanisms for signing friendly settlement and compliance agreements in inter-American System; (iii) the Commission has received and studied both the file of the arbitration process, as well as the award issued as a result of said process; (iv) at the working meeting held during the 170th Period of Sessions, the two parties reiterated their arguments with respect to the arbitral award, leading to the conclusion that, at present, they have not reached an agreement regarding the eventual withdrawal of the appeal for annulment or compliance with the award issued by the Arbitration Tribunal. Finally, (v) the Commission undertook the present analysis taking into account that the application of the principle of good faith implies that the State is obliged to comply with both the recommendations issued by the IACHR in the Merits Report No. 43/15, as well as with the commitments that, by mutual agreement, it made with the victims regarding reparations. 
30. That being said, the Commission, first of all, considers that it has the authority to review the arbitral award and therefore, to follow-up on compliance with the Compliance Agreement and with its recommendations. This follow-up is conducted pursuant to Point II.1 of the Compliance Agreement, which states that the arbitral award shall be subject “to evaluation by the Inter-American Commission on Human Rights as part of the process for reviewing compliance with the agreement, with the object of verifying that the latter adheres to the established international parameters for determining pecuniary reparations.” The IACHR therefore finds that the appeal for annulment filed by the State constitutes an unjustified delay in compliance with the first recommendation and part of the second recommendation of the Merits Report. The parties signed the Compliance Agreement in good faith, and by common accord created the ad hoc Arbitration Tribunal, which was empowered to decide the appropriate reparations for the damages suffered by the victims, after considering the arguments presented by both parties during the arbitration procedure. The reasons that allowed the IACHR to arrive at this conclusion are set forth below.

31. First, by virtue of Article 48 of the Commission’s Rules of Procedure – follow-up of the recommendations of the IACHR – and Article 59.c.vii of the same instrument – inclusion of the status of compliance with recommendations in Chapter II of the Annual Report of the IACHR –, the Commission considers that it is able to review the arbitral award and, in that sense, to follow-up on compliance with the Compliance Agreement and its own recommendations. It should be kept in mind that the arbitral award is final and cannot be appealed. Further, the arbitral award should have been submitted to the Commission for its evaluation as part of the compliance review process so that its adherence to established international standards as the basis for determining the pecuniary reparations could be verified. Based on this rule, which was agreed to by the parties in both the Compliance Agreement and the Rules of Procedure of the Arbitration Tribunal, the Commission finds that it has the authority to review compliance with the Compliance Agreement and consequently, its recommendations. In addition, the Commission clarifies that, contrary to the arguments made by the State, at this stage of supervision of compliance with the Merits Report, the rule of exhaustion of domestic remedies is not applicable and, consequently, the filing of the appeal for annulment does not prevent that the IACHR from continuing to follow up on its recommendations. In this regard, Article 31 of the Rules of Procedure of the Commission establishes that the rule of exhaustion of domestic remedies implies that “in order to decide on the admissibility of a matter, the Commission shall verify whether the remedies of the domestic legal system have been pursued and exhausted in accordance with the generally recognized principles of international law.” Given that this rule is not applicable to the follow-up of recommendations procedural stage, but to the admissibility study of a petition, and given that the IACHR issued Merits Report No. 43/15, the follow-up of the recommendations included therein is not contingent to that contemplated in Article 31 of the Commission’s Rules of Procedure.

32. Second, concerning the criteria that the Tribunal should apply in determining the pecuniary damages, the IACHR finds that the Tribunal did not ignore the rules established by the two parties in both the Compliance Agreement and the Tribunal’s Rules of Procedure with respect to the determination of the lost wages. To reach this conclusion, the Commission consistently took into account that the purpose of the Agreement and Rules of Procedure was to comply with the recommendation to pay the wages lost by the victims since their dismissals. In this sense, the IACHR undertook a comprehensive and systematic supervisory analysis of its recommendations based on the Compliance Agreement and the Tribunal’s Rules of Procedure. 

33. On the one hand, the Compliance Agreement signed between the parties in 2013, which was sent to the Commission that same year by the State, was agreed to by the parties in accordance with the recommendations of the Commission in Merits Report No. 43/15. The Agreement stated that the Tribunal would use three criteria to determine the reparations owed to the three dismissed judges, namely recognition of international responsibility for violations of the American Convention on Human Rights, which was part of this agreement; equity, understanding this concept as established by the bodies of the inter-American System in similar cases; and, the arguments and evidence submitted by the parties in their filings and pleadings. 

34. On the other hand, the IACHR verified that the Rules of Procedure, submitted by the State in 2016, complemented the Agreement by establishing distinct criteria, which were also to have been taken into consideration in deciding the arbitral award. In this regard, Article 14 of this instrument, which refers to the initiation of the arbitral process, indicated that the reparations document that the petitioners submitted to the Tribunal should contain, among other things, (i) “the claims referring to ‘the pecuniary reparations established in the Commission’s Merits Report (…)”, as well as (ii) “the written testimony of witnesses or experts before a public notary solely for demonstrating the damages suffered by the victims and the purpose of their statements and reports, the legal grounds and the relevant conclusions.” 

35. In addition, Article 20 of the Rules of Procedure stipulates the required content of the arbitral decision. The article states that the arbitral award should include “the recommendations formulated by the Commission in the Merits Report that were the basis of the Compliance Agreement and which led to the Arbitral Award” (Section f) and “the legal grounds and relationship between the decision and the Commission’s recommendations in the Merits Report” (Section g). Lastly, Article 22 of the Rules of Procedure described the legal framework and law applicable to the arbitration process. It stated that the Tribunal would take into account, first, “the Merits Report and its recommendations, whose compliance is pursued with the arbitral award;”, second, “the American Convention on Human Rights, the other inter‑American human rights instruments, and the legal opinions and precedents set by the protective bodies of the Inter-American System,” and finally, “equity, understood as established by the bodies of the inter‑American human rights system in similar cases.”
36. Based on its joint analysis of the Compliance Agreement and the Tribunal’s Rules of Procedure, the Commission finds that the State was correct in arguing that equity should have been considered in the determination of the arbitral award for pecuniary damages. However, it finds that, based on the Rules of Procedure agreed to by the parties, the application of equity should, in turn, have been restricted by other criteria that should have also been taken into account, namely: (i) the Rules of Procedure indicated that, when deciding, the Tribunal would consider the American Convention, the other instruments of the inter-American System, and the relevant jurisprudence on reparations; (ii) both the Agreement and the Rules of Procedure stated that equity would be applied as it has been in the inter-American System in similar cases; (iii) the Agreement indicated that the arbitral decision should consider the international responsibility recognized by the State for the wrongful dismissal of the three judges; (iv) both instruments stated that the IACHR’s recommendations in the respective Merits Report would serve as the framework for the Tribunal’s decision. Further, the Rules of Procedure explicitly stated that the claims should refer to the pecuniary damages included in the Merits Report and that the arbitral award should describe the relationship between that decision and the Commission’s recommendations; (v) the Agreement explicitly stated that the Tribunal should base its decision on the evidence and arguments submitted by the two parties. Moreover, in greater detail, the Rules of Procedure stipulated that, to support their claims, the petitioners could provide statements from witnesses or experts for the sole purpose of demonstrating the damages suffered by the victims. Finally, (vi) the Rules of Procedure ordered that the petitioners should indicate the purpose of the evidence presented, together with the legal grounds and conclusions that supported their petitions and that, on determining the arbitral award, the Tribunal, in turn, had to consider this evidence, along with the respective legal grounds.
37. The Commission finds that the purpose of the aforementioned criteria was to guide the Tribunal’s decision and define the application of the equity criterion established in the Compliance Agreement and the Tribunal’s Rules of Procedure. In this regard, the IACHR concludes that in issuing its decision, the Arbitration Tribunal had applied the criteria agreed upon by the parties, permitting the victims’ lost wages to be calculated on the basis of evidence and legal grounds so as to comply with the relevant part of the Commission’s second recommendation. 
38. Third, the Commission notes that the Tribunal handed down its decision on the pecuniary damages for the lost wages based on the inter-American System’s principle of comprehensive reparation. The Commission highlights that the Inter-American Court has heard different cases involving the wrongful dismissal of judicial personnel. In determining the amount of reparations for lost wages associated with this type of employment termination, the Court’s jurisprudence has held that “the loss of or detriment to the income of the victims” is part of the concept of material damages that should be awarded to the victims.

39. Regarding this point, the Commission notes that the Arbitration Tribunal adhered to the standards of the inter-American System with respect to the equity criterion and the evidence provided in determining the amount of the reparations in its decision-making process. 
40. In this particular case, the IACHR considers that, on May 18, 2017, the petitioners presented the Arbitration Tribunal with the salary calculations that the victims failed to receive based on evidence that enabled the Tribunal to calculate these amounts using an arithmetic formula. Further, the Commission notes that the State had the opportunity to present its position in this regard, which it did by way of a communication dated August 18, 2017. In this regard, the Commission notes that the Arbitration Tribunal had the power to decide on the basis of equity, but also on the basis of the evidence provided by the parties and the legal grounds, as it did in relation to the victims’ lost wages, deducting the income received by the victims in the public and private sectors following their dismissal, as stipulated in the Compliance Agreement and the Tribunal’s Rules of Procedure.
41. Fourth, the Commission finds that the Arbitration Tribunal took into account the arguments presented by both parties in the arbitration process when it determined the amount of pecuniary damages awarded in the corresponding arbitral award. Therefore, IACHR considers that the appeal for annulment filed by the State constitutes an additional instance in which it has made arguments which were already debated in the arbitration process, especially when the Rules of Procedure of the Tribunal establish that the award is not irrefutable. 
42. The IACHR observes that if the grounds for the State’s appeal of the arbitral award was the Tribunal’s decision “on points not agreed to” in the Agreement, the State is referring to matters already reviewed by the Arbitration Tribunal during the arbitration process. The IACHR further observes that the arbitral award included the points of consensus adopted by the parties in the respective agreement.  
43. Fifth, the Commission emphasizes the importance of the conformation of the Arbitration Tribunals as a mechanism that, over the years, has represented a good practice in complying with recommendations issued by the IACHR, as well as the clauses contained in friendly settlement agreements. In this regard, the Commission recalls that one noteworthy aspect of the friendly settlement procedure is that the amounts awarded have repeatedly been determined by agreement between the parties. While the Commission plays an important role in facilitating the negotiation process, its functions do not include determining the amounts owed or how they should be distributed.
 
44. The IACHR recalls that, in the negotiation process, petitioners and States have agreed on different ways of calculating the amount of compensation and effecting the payment. The Commission reiterates that, to date, one modality established as an outstanding good practice in the inter-American system is the modality adopted by the State of Argentina, wherein the parties agree to the conformation of an ad hoc Arbitration Tribunal, whose purpose is to determine the amount of pecuniary damages to be awarded based on the rights whose violation has been recognized under the applicable international standards.
 The Commission therefore urges States to consider the importance of forming ad hoc Arbitration Tribunals as an exemplary practice that has promoted effective compliance with recommendations issued under the inter-American system. The Commission finds that the appeal to annul the decision of the Arbitration Tribunal carries a serious risk of destroying the petitioners’ trust concerning compliance with the agreements signed to implement the recommendations of the inter-American system. In this sense, the Commission urges the State to comply with the arbitral commitments entered into in good faith in the agreement signed with the petitioners and whose determination was included in the powers granted to the ad hoc Arbitration Tribunal.
45. Sixth, the IACHR observes with concern that five and a half years after the Compliance Agreement was signed between the parties, twenty years after the dismissal of Adriana Gallo and Ana María Careaga, and eighteen years after the dismissal of Silvia Maluf, the determination of the conditions of compliance with the recommendations is once again being called into question before the domestic bodies of the State. 

46. In this regard, the Commission reiterates the importance of States ensuring timely compliance with recommendations issued as a consequence of violations of human rights recognized in the American Convention. Under the principle of good faith, enshrined in Article 31.1 of the Vienna Convention of the Law of Treaties, if a State signs and ratifies an international treaty, especially one in connection with human rights, as is the case of the American Convention, it has the duty to make its best efforts to comply with the recommendations of a protective body such as the Inter-American Commission, which, moreover, is one of the main bodies of the Organization of American States, whose principal function is “to promote the observance and protection of human rights” in the hemisphere (OAS Charter, Article 106).   
47. The duty of the State to make its best efforts to comply with the recommendations of the Inter‑American Commission implies abiding by the standards under which States must exercise swift and expedited due diligence to implement these measures and at the same time, avoid action that delays or permits the passage of time to vitiate their effects. Adherence to the standards is an obligation of the State to ensure that victims do not have to bear the burden of being harmed by compliance delays. The Commission therefore urges the State to expeditiously implement the decisions made in the arbitration process agreed to by the parties to prevent unjustified prolongation of the delay in compliance with the Commission’s recommendations. 
48. In conclusion, it is clear to the Commission that the Arbitration Tribunal granted its arbitral award in accordance with the rules mutually understood by the parties. While the criterion of equity had to be taken into consideration in reaching its decision, the Tribunal was also empowered to examine the evidence and legal grounds, as permitted under its Rules of Procedure. The Commission therefore finds that the appeal for annulment filed by the State implies an unjustified delay in compliance with the first recommendation and part of the second recommendation. Consequently, the IACHR urges the State to discontinue its appeal and to adopt the necessary steps to expedite compliance with these recommendations so that the victims receive the pecuniary reparations for the damages suffered as a result of their dismissal. In light of the above, the IACHR finds that Recommendations 1 and 2 (partial) are pending compliance.
49. Regarding the 2nd part of the second recommendation (payment of pensions and employment and/or social benefits lost from the time the judges were dismissed), related to the recognition of the personal contributions of the victims and the respective employer contributions, in 2017, the State informed that with regard to File No. S04:0039415/13, the Secretary of the Treasury of the Ministry of the Treasury (Secretaría de Hacienda del Ministerio de Hacienda) proceeded to issue the payment and transfer orders corresponding account of the National Social Security Administration (Administración Nacional de la Seguridad Social – ANSES). In 2018, the State submitted to the Commission the budgetary payment orders showing the transfer of the victims’ employee and employer retirement contributions to the ANSES account. On October 31, 2018, the State informed the Commission that it was waiting for information from the Social Security Management Office and the ANSES regarding the petitioners’ claim. On December 19, 2018, the State submitted to the Commission a copy of the requests filed before the ANSES requesting observations and the status of the processing of the claim made by the petitioners. Additionally, the State sent the Commission a copy of the resolutions issued by the ANSES in which the Director of Interjurisdictional Affairs of the National Social Security Administration granted the transfer requested under Law No. 24.018 by Adriana Beatriz Gallo and Silvia Maluf, based on a position of trial court judge with over 30 years’ worth of contributions. 
50. In 2019, the state reiterated that payment of employer contributions had been made. They contended that the claim made by the petitioners refers to a rectification of the retirement benefits owing to a salary restructuring that was implemented in the province of San Luis on the extra amount for seniority. It indicated that this claim was not associated with the contributions made by the State and they were allowed to have access to the retirement benefit that they currently receive. Likewise, the state indicated that, as reported by the ANSES, all the judges of the province of San Luis are governed by Law IV-0492-2005 with respect to the composition of the salary, intrinsic ceilings, and update methodology. It stated that, if the petitioners wish to extend to their situation the scope of the judgment that declared that Law No. 5062/95 was unconstitutional, it would lead to an unlawful situation, because said judgment confined itself to merely questioning the application of said law to those filing the constitutional appeal and not to Law IV-0492-2005, which is precisely the scale in force when the retirement benefits of the petitioners were ordered. They also indicated that, in any case, the petitioners can file the relevant claims using the appropriate judicial proceedings.
51. In 2020, the State reported that there were no outstanding claims on the part of Ana Maria Careaga or Silvia Maluf de Christin. It also indicated that the Social Security Administrative Review Commission (Comisión Administrativa de Revisión de la Seguridad Social) was working on resolving the appeal for review filed by Adriana Gallo against the ANSES resolution of January 25, 2019. That decision rejected Adriana Gallo’s request for the readjustment of her retirement benefit in accordance with San Luis Provincial Decree No. 1315/1990 (which provides for 2% per year up to a maximum of 30 years) and not in accordance with Law No. IV-0492-2005. According to ANSES, the judgment declaring San Luis Provincial Law No. 5062/1995 unconstitutional does not give effect to Decree No. 1315/90 or prevent the application of Law No. IV-0492-2005, since it merely challenges the application of Law No. 5062/95 with respect to the applicants. The ANSES resolution in question states that Law No. IV-0492-2005 regulates the composition of judicial salaries. It stated that said law was enacted after the ruling on the unconstitutionality of Law No. 5062/1995, and it was applied to Adriana Gallo. In addition, the resolution indicated that if Adriana Gallo’s request were admitted, it would generate a disproportionate benefit in her favor compared to the amounts received by active judges and by retired judges paid in accordance with the special regime of Law No. 24.018. 

52. Also in 2020, the State indicated that in accordance with clause II.1, paragraph 6, of the Compliance Agreement signed by the parties, the amounts due to Adriana Gallo, Ana María Careaga, and Silva Maluf were paid, whereby their respective retirement benefits were converted into those corresponding to the position of First Instance Judges of the province of San Luis with thirty years of computable seniority. Based thereon, the State expressed its disagreement with the Commission’s 2019 determination that this recommendation had been partially complied with because, in its view, there are no additional measures pending for compliance with the commitment agreed on. Thus, it stated that Adriana Gallo’s claim does not affect the receipt of the benefit and that neither is there any dispute about the right to retirement due to the three victims under the Agreement, the IACHR’s recommendations, or the international responsibility of the State. In this regard, the State indicated that ANSES, as the authority with primary competence for the matter, made it clear that the legislation applicable to the assessment and payment of the benefit is that which applies to provincial magistrates; therefore, discrepancies regarding the assessment of the benefit are outside the scope of the Compliance Agreement and this recommendation and should be discussed by the Social Security Administrative Review Commission and, if necessary, by the Federal Judiciary of Argentina. In this regard, the State said that such discrepancies should not be discussed by the IACHR and requested that it declare full compliance with this recommendation. In addition, during the working meeting held on the occasion of the IACHR’s 178th Period of Sessions, the State indicated that it would seek mechanisms to expedite the resolution of the proceedings regarding Adriana Gallo’s pension claim. 
53. In 2017, the petitioners reported that they had asked the State on multiple occasions to apply Law No. 24.018 to the social security process that, for the retirement of judges, grants 82% of the remuneration that a judge with their position currently receives. The petitioners stated that after the ANSES issued Resolutions Nos. 173, 174, and 175 in 2017, establishing retirement benefits through to June 2017, the victims filed a claim before the Social Security Management Office of the Superior Tribunal of Justice of the Province of San Luis (Unidad de Gestión Previsional dependiente del Superior Tribunal de Justicia de la Provincia de San Luis). The petitioners stated that the Social Security Management Office had mistakenly and erroneously indicated that there was a limit on service duration, established in a regulation that was not applicable to the victims because they had a judicial ruling in their favor which declared it unconstitutional on having affected a vested right. The petitioners indicated that the State did not compute their service duration as required by Decree No. 1315/90. They also stated that the Social Security Management Office admitted their claim and forwarded a new salary increase for each of the victims to the ANSES. They stated that the request regarding the new increase had not yet been resolved, and that the victims had still not received the retirement payments to which they were entitled under the regulations applicable to them. 
54. In 2019, regarding the second part of the second recommendation, the petitioners indicated their concern over the ruling of January 2019 issued by ANSES which dismissed the request for a readjustment of the pension benefit filed by Adriana Gallo. In said ruling, ANSES refused to enforce Decree No. 1315 of 1990 for the benefit of Adriana Gallo and concluded that Law IV-0492-2005 would be applied as it currently governs the salary composition in the Judicial Branch. Likewise, ANSES indicated in said ruling that the same could be challenged by means of a review in the Comprehensive Attention Unit (Unidad de Atención Integral―UDAI) which issued it, for the purpose of its consideration by the Administrative Commission for Social Security Review. Likewise, it pointed out the mechanisms whereby a ruling by ANSES totally or partially turning down petitions or remedies can be challenged. According to the petitioners, said ruling ignores the recommendation made by the Commission, and they pointed out the reasons for which Decree No. 1315 of 1990 must be applied to Adriana Gallo. They also indicated that neither Ana María Careaga nor Silvia Maluf have requested the application of Decree No. 1315 of 1990, because whatever is ruled for the benefit of Adriana Gallo shall be applied to the latter. The petitioners also informed that Adriana Gallo would file for a review of said judgment with the competent commission on March 8, according to a previous rota which she requested, and that an evaluation was being made of how to proceed against the ANSES ruling. Afterwards, the petitioners indicated that the social security claims made by Adriana Gallo, Ana María Careaga, and Silvia Maluf had not been ruled on.
55. In 2020, the petitioners referred to the information provided earlier. The only new development reported was Adriana Gallo’s filing of an appeal for review against the January 2019 ANSES resolution that determined that Law No. 0492/2005 applied to her and not Provincial Decree No. 1315/90. In this regard, the petitioners indicated that it was not until September 2, 2019, that the file was received by the review commission and that, since that date, there had been no developments whatsoever. The petitioners regretted that the State has taken no effective measures to expedite this process and to ensure the judges with the necessary readjustment in accordance with the recommendations of the IACHR’s merits report.

56. The Commission takes note of the information forwarded by the parties in connection with the payment of the personal and employer contributions to the victims. The IACHR considers that in accordance with the principle of victim participation, compliance with the recommendation made in Merits Report No. 43/15 will be complete when a final decision is reached on the victims’ right to receive their pension benefits that takes due consideration of the claims made by the former judges. In this regard, the Commission notes that in relation to the IACHR’s recommendations, the perspective of the victims, beneficiaries, and their representatives on the actions taken by the State to comply with those recommendations, decisions, or clauses is fundamental, and that States must take that perspective into due account when implementing them, as must the IACHR in carrying out its analysis of compliance.
 In accordance with the foregoing and in view of the fact that the victims’ pension claims have not yet been resolved, the Commission invites the State to take the steps necessary to fully comply with this second recommendation. The IACHR therefore finds that the second recommendation has been partially complied with. 
57. With regard to the third recommendation, in 2017, the State reported that it brought to the attention of the Superior Courts of Justice in all provinces, Decree No. 2131 of 2013, the Agreement on Compliance and the State's apologies for the human rights violations suffered by the victims. In 2018, the State reiterated the information on the activities carried out during the 36th Plenary Meeting of the Federal Council of Human Rights, which took place in the city of Córdoba from April 19-20, 2017, and to which the victims and their legal representatives were invited. During the meeting, the petitioners had the opportunity to describe the facts of the case and its different procedural stages, both domestically and internationally. The State reported that the petitioners asked to move forward the timetable of a project for coordinating with the provinces to ensure the independence of the judiciary. For this reason, the State requested the Magistrate Trial Tribunals (Tribunales de Enjuiciamiento de Magistrados) and the Councils of the Magistrates (Consejos de la Magistratura) of all the provincial jurisdictions and the Autonomous City of Buenos Aires to disseminate the content of the Compliance Agreement. The State also asked them for information on the procedures currently in place for removing magistrates. Further, the State reported that it had asked the Federal Council of Human Rights to provide an updated report on the information of the provinces that had not yet submitted information. The State indicated that this information was requested in connection with the procedure carried out in the framework of the removal processes of each jurisdiction, applicable law, and in particular, the legal measures that had been adopted to ensure due process and judicial review of decisions issued in processes to remove magistrates. 
58. In 2019, during the working meeting held in the framework of the IACHR’s 171st Period of Sessions, the State informed that, in relation to the process of regulatory modification for 24 jurisdictions, the strategy has consisted of gathering information from each jurisdiction in order to inquire about their regulations and indicated that they are seeking an alternative for compliance with this recommendation that does not involve constitutional reforms, for which they would present a proposed work plan.
59. In 2020, the State said that it would be appropriate to adopt an effective work plan for the fulfillment of the unmet commitments that does not require the State to pursue constitutional or legislative amendments regarding the admissibility of appeals against decisions adopted by juries in trials against magistrates, in accordance with the ruling of the Inter-American Court in Rico v. Argentina and with the Compliance Agreement signed by the parties in this case. In order to assist the design of such a work plan, the State put forward the possibility of organizing promotional activities, for example, to publicize the rules and principles governing the removal of judges. It said that such activities could include the dissemination of the doctrine of the Supreme Court of Justice of the Nation in the Graffigna Latino case (Fallos 308:961) regarding the appealability of removal decisions, and in the Juez del Crimen case (Fallos 311:881), which established that the superior courts of the provinces must analyze constitutional issues brought before them regarding removal proceedings before they are submitted to the highest federal court. Similarly, the State said that it was inviting the petitioners to present a working proposal for complying with this measure of reparation. 

60. In 2017, the petitioners informed that they were invited to participate in a session of the Federal Council of Human Rights on April 20, 2017, during which Adriana Gallo and Ana María Careaga gave a presentation on their cases, and Gastón Chillier gave an overview of the situation of the removal of judges. They indicated that, at that time, they asked the Federal Council of Human Rights to commit to overturning provincial laws which made it impossible to appeal decisions in processes to remove magistrates, along with any other due process violation. In the end, the petitioners stated that, despite the invitation, the State reached no resolution and made no commitment. The petitioners also informed the Commission that the letters that the Federal Council of Human Rights sent to the provinces and the Federal Capital asking for information on the procedures for removing magistrates were a good step towards disseminating the agreement and bringing the law into accordance with inter-American standards on the removal of magistrates. In this regard, the petitioners requested additional time to submit further observations on this matter. 
61. In 2018, the petitioners stated that beyond sending the provinces and the Federal Capital requests for information on the procedures for removing magistrates, the State had not pursued additional actions to comply with this recommendation. They also expressed that sufficient institutional dialogue has not taken place to enable concrete action to be taken on this recommendation with the victim's participation in this process. 
62. In 2019, the petitioners reiterated the information forwarded previously and indicated that they do not have any additional information on compliance with this recommendation. In 2020, they stated that there had been no progress with these points despite their enormous importance as a measure of non-repetition.

63. The IACHR appreciates the willingness shown by the State to devise a work plan with the petitioners to ensure compliance with this recommendation and to organize actions to promote and disseminate the standards and principles applicable to the removal of judges. Accordingly, the Commission invites the State to adopt the measures necessary to effectively engage in a dialogue with the petitioners regarding concrete measures to comply with this recommendation and to report to the Commission on those actions. The Commission therefore concludes that the third recommendation has been partially complied with.
64. Regarding the fourth recommendation, in 2017, the State informed that the public apologies had been disseminated to a variety of State entities and authorities. In 2018, the State informed the Commission of the bodies and entities that had been notified of the public apologies.
65. In 2020, the State reported that it had sent communications to: (i) the General Defense Office of the Nation, (ii) the Federal Courts Board, (iii) the College of Magistrates and Officials of Villa Mercedes, (iv) the Council of Prosecutors, Public Defenders, and Advisers, (v) the First Investigating Court of Villa Mercedes, (vi) the Civil and Commercial Court of Villa Mercedes, and (vii) the Secretary of Electoral Actions of the National Electoral Chamber. Accordingly, the State said that this measure had been fully complied with.
66. In 2018, the petitioners reiterated that the State had published the apologies in Diario La República, a provincial newspaper, and in May 2015, it sent letters to a series of agencies, the content of which describes the situation the judges faced and accepts State responsibility. At the same time, they reported that the following entities had not been notified of the apologies: Civil and Commercial Court No. 3 of Villa Mercedes; Criminal Court No. 1 of Villa Mercedes; National Electoral Secretariats; National Universities; Professional Association of Magistrates and Officials of Villa Mercedes; Ministry of Public Defenders; Federal Board of Courts and Superior Courts of Justice of the Argentine Provinces and Autonomous City of Buenos Aires; and the Council of Attorneys, Prosecutors, Advocates and Advisors of the Republic. The petitioners also stated they had found no evidence that the State’s notifications to several state bodies and agencies had been sent. 
67. In 2019, the petitioners indicated at first that, in view of the state’s indication that it had notified a large part of the entities that had not been notified, they felt that subparagraph C of item 2 of the agreement regarding compliance on publicity had been complied with. Nevertheless, afterwards in 2019, the petitioners indicated that their claim continued because various entities of the utmost importance for the victims had not been notified. 
68. In 2020, the petitioners noted that they had pointed out that several venues of great importance to the victims had not been notified of the case; specifically, they identified the following: (i) the Third Civil and Commercial Court of Villa Mercedes, (ii) the First Criminal Court of Villa Mercedes, (iii) National Electoral Secretariats, (iv) national universities, (v) the College of Magistrates and Officials of Villa Mercedes, (vi) the Public Defense Office, (vii) the Federal Board of Courts and High Courts of Justice of the Argentine Provinces and the Autonomous City of Buenos Aires, and (viii) the Council of Prosecutors, Public Defenders, and Advisers of the Republic.
69. The Commission appreciates the information provided by the State regarding the notes it sent to the General Defense Office of the Nation, the Federal Board of Courts and High Courts of Justice of the Argentine Provinces, the College of Magistrates and Officials of Villa Mercedes (province of San Luis), the Council of Prosecutors, Public Defenders, and Advisers of the Argentine  Republic, the First Investigating Court of Villa Mercedes (province of San Luis), the Third Civil and Commercial Court of Villa Mercedes (province of San Luis), and the National Electoral Chamber. The Commission saw that in those notes the State referred to the agreement on recommendation compliance signed by the parties in the case at hand, indicated that the State recognized its international responsibility for the violation of the victims’ rights to a hearing within a reasonable time, to an effective remedy, to respect for the principle of legality, and to freedom of expression, and also extended a public apology for those violations. The Commission notes that according to the information submitted by the petitioners, the State sent the notification to some of the organizations and institutions that were still pending notification. However, the IACHR sees that the national universities have yet to be notified, and it therefore invites the State to inform whether it has sent the corresponding notifications to these institutions. The IACHR also asks that the petitioners to indicate, as promptly as possible, the entities and institutions that have not yet been notified, so that the State can send the missing official communications. Based on this, the Commission finds that Recommendation 4 is partially substantially complied.   
VI. Level of compliance of the case   
70. Based on the foregoing, the Commission concludes that the level of compliance of this case is partial. Consequently, the IACHR will continue monitoring compliance with recommendations 1, 2, 3 and 4.

71. The IACHR appreciates that, long after the dismissal of the victims from their judgeships, the ad hoc Arbitration Tribunal has issued the arbitral award establishing the pecuniary damages which are owed to the victims. However, given that Recommendations 1 and 2 are only partially complied, the IACHR urges the State to take the necessary steps to respect the commitments made in the agreement. The Commission observes with great concern that the State’s filing of the appeal for annulment of the arbitral award poses a serious risk of destroying the petitioners’ confidence in the State’s willingness to comply with the recommendations. Furthermore, the IACHR reiterates that compliance with the recommendations requires efficient and expeditious implementation of the measures and consequently, the State cannot take steps that delay compliance with the justification of appealing the arbitral decision domestically, using arguments which were already presented before the Arbitration Tribunal. 
VII. Individual and structural results of the case 
72. This section highlights the individual and structural results of the case which have been informed by the parties. 

A. Individual results of the case
Satisfaction measures
· Recognition of State responsibility and apology to the victims by the Secretary of Human Rights of the Ministry of Justice and Human Rights, being the entity which was named in the Agreement on Compliance on the Recommendations issued by the Inter-American Commission on Human Rights in Merits Report No. 72/12. 

· Publication and dissemination of the public apologies in Diario La República, on December 26, 2016, and to several of the bodies and entities that, at the time, were notified of the judges’ dismissals.

· Dissemination of the Compliance Agreement and acceptance of State responsibility to all of the Superior Tribunals of Justice of the Provinces and other state entities.
· State invitation to the petitioners to participate in the 36th Plenary Meeting of the Federal Council of Human Rights, which took place from April 19-20, 2017, and make a presentation on their case. 

B. Structural results of the case
Legislation/Regulations
· Request for information sent by the Federal Council of Human Rights to the provinces and the Federal Capital on the procedures for removing judges and magistrates.  

· Request for updated information sent to the provinces and the Federal Capital on the procedures for removing judges and magistrates.  
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� On April 18, 2019, the IACHR decided and proceeded to omit the amounts of the pecuniary reparations that the Arbitration Tribunal established in favor of the victims, in accordance with the request of the petitioners dated March 27, 2019.


� Analysis of the jurisprudence of the Inter-American Court shows that reparations for lost wages granted arbitrarily dismissed judicial personnel have been determined on a case-by-case basis. In the cases of Quintana Coello et al. v. Ecuador, Camba Campos et al. v. Ecuador, and López Lone v. Honduras, the Inter-American Court opted for an arithmetic calculation of the lost wages based on the evidence provided, enabling it to arrive at precise amounts. In contrast, in the cases of Apitz Barbera et al. v. Venezuela, Reverón Trujillo v. Venezuela, and Chocrón v. Venezuela, the Inter-American Court awarded an equitable amount due to lack of evidence that would have enabled it to accurately determine the amounts that should be awarded the victims. In conclusion, the Court has awarded reparations calculated on the basis of evidence and the petitions of the parties, on the one hand, and reparations based on equity, on the other. However, this difference lies in whether it has had evidence to enable it to award specific sums based on an arithmetic calculation. In cases where such evidence is absent, the Court has calculated the amount of the lost wages using the sum of the salaries that the victims should have received from the time of their dismissal to the moment that they were supposed to have completed their judicial duties (for cases of provisional employment) or the moment that this compensation should have been paid (in the case of indefinite employment). 


� IACHR, � HYPERLINK "http://www.oas.org/en/iachr/friendly_settlements/docs/Report-Friendly-Settlement.pdf" �Impact of the Friendly Settlement Procedure�, OEA/Ser.L/V/II. Doc 45 of December 18, 2013, paras. 152-53.


� IACHR, Case 12.298, Report No. 81/08, Fernando Giovanelli (Argentina); IACHR, Case 12.080, Report No. 102/05, Sergio Schiavini and María Teresa Schnack de Schiavini (Argentina); Case 12.159, Report No. 79/09, Gabriel Egisto Santillán (Argentina); Petition 11.796, Report No. 16/10, Mario Humberto Gómez Yardez (Argentina); IACHR, Case 12.182, Report No. 109/13, Florentino Rojas, José Sergio del Franco and Pablo Ignacio Pita (Argentina); IACHR, Petition 21-05, Report No. 101/14, Ignacio Cardozo and others (Argentina). 


� IACHR, � HYPERLINK "https://www.oas.org/en/iachr/activities/follow-up/Directrices-en.pdf" ��General Guidelines on the Follow-up of Recommendations and Decisions of the Inter-American Commission on Human Rights�, OEA/Ser.L/V/II.173, Doc.177, September 20, 2019, para. 64.





16

