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FOLLOW-UP FACTSHEET ON REPORT NO. 37/10
CASE 12.308
MANOEL LEAL DE OLIVEIRA
(Brazil)

I. Summary of Case
	Victim (s): Manoel Leal de Oliveira.

Petitioner (s): Inter American Press Association (SIP).

State: Brazil.

Merits Report No.: 37/10, published on March 17, 2010. 

Admissibility Report: Analyzed together with Merits Report No. 37/10.

Themes: Right to Life / Right to a Fair Trial / Right to Judicial Protection / Freedom of Thought and Expression / Investigation and Due Diligence
Facts: On January 14, 1998, Manoel Leal de Oliveira was murdered in Itauna City, Bahia state, by gunmen from the region. The incident occurred after “A Região” newspaper, where Manoel de Oliveira was the editor, had published reports denouncing corruption and irregularities allegedly committed by municipal government officials and police authorities. Manoel de Oliveira was well-known in the city for his inveterate activism and had contested several lawsuits brought against him for denouncing acts of corruption involving local politicians. 
Rights violated: The Commission concludes that the Brazilian State is responsible for the violation of the rights to life, freedom of expression, due process guarantees, and judicial protection enshrined, respectively in Article 4, 13, 8 and 25 of the American Convention, in relation with the Article 1(1) of that instrument, to the detriment of Manoel Leal de Oliveira.


II. Recommendations
	Recommendations
	State of compliance in 2020

	1. Recognize its international responsibility for the violations of human rights established in this report by the Inter-American Commission.
	Total compliance


	2. Conduct a thorough, impartial, and effective investigation into the events, so as to identify and punish all of the material and intellectual authors of the murder of Manoel Leal de Oliveira
	Pending compliance

	3. Conduct a thorough, impartial, and effective investigation into the irregularities that occurred throughout the police investigation of the homicide of Manoel Leal de Oliveira, including actions to impede the identification of its material and intellectual authors.
	Partial compliance

	4. Make reparations to the family of Manoel Leal de Oliveira for the damages suffered. Such reparation should be calculated in keeping with international parameters, and must be in an amount sufficient to compensate the material and moral damages suffered by the victim’s family members
	Total compliance


	5. Take steps to restore the historical memory of Manoel Leal de Oliveira and other journalists murdered in Bahia state in the 1990s, as mentioned in paragraph 46 supra, taking account of the conclusions regarding the international responsibility of the State of Brazil established herein.
	Total compliance


	6. Adopt, on a priority basis, a global policy of protecting the work of journalists and centralize, as a matter of public policy, efforts to combat impunity for the murders, attacks, and threats perpetrated against journalists, through exhaustive and independent investigations of such occurrences and the punishment of their material and intellectual authors.
	Substantial partial compliance


III. Procedural activity
1. On March 7, 2020, within the framework of the 175th Period of Sessions of this Commission, the parties held a working meeting with the purpose of addressing various issues related to compliance with the recommendations contained in Report No. 37/10.

2. In 2019, the IACHR requested updated information on compliance from the State on August 21. The State requested successive extensions on September 17 and October 10, respectively and then it sent said information in a note received by the IACHR on October 15. 
3. In 2020, the IACHR requested updated information on compliance from the petitioners on August 21. The petitioners presented this information in a note, received by the IACHR on October 31.
IV. Analysis of the information presented
4. The Commission considers that the information provided by the State in 2020 is relevant, given that it is up to date on measures adopted to comply with at least one of the recommendations issued in Merits Report No. 37/10.

V. Analysis of compliance with the recommendations 
5. With regards to the second recommendation, in 2018, the State reported that the defendant, Marcone Sarmento, was tried before the Jury Court of the District of Itabuna, Bahía, and was acquitted on December 6, 2005. This procedural act was vacated by the First Criminal Chamber of the State of Bahía’s Court of Justice, following unanimous acceptance of an appeal filed by the Prosecutor’s Office. Consequently, the defendant, Marcone Sarmento, will face a new trial. Regarding this, the State indicated that the Prosecutor’s Office then introduced a motion of desaforamento, given the great commotion the crime had triggered among the local citizens. Said motion also implied that the trial could not be held by the Jury Court of the District of Itabuna, because the defendant had strong ties to local authorities, which would raise questions about the impartiality of the jurors. Therefore, the Prosecutor’s Office of the state of Bahía requested that the Court uphold the motion so that the trial of the defendant, Marcone Sarmento, might be transferred to the District of Salvador, the capital of the state of Bahía, where the influence of local politicians would be less important. Thus, on June 19, 2018, the case files were transferred from the District of Itabuna to Salvador for the purpose of guaranteeing increased security for the jurors and witnesses.

6. In 2019, the State reported that pursuant to the jury decision reached on May 22, 2019 in the capital of the state of Bahía, the defendant Marcone Rodrigues Sarmento was sentenced to six years of prison. The Prosecutor’s Office appealed this decision, requesting a longer sentence inasmuch as it deemed that this defendant should have been punished for the offense of aggravated murder and not simply murder. The State further reported that Rodrigues Sarmento’s defense counsel is waiting for the appeals process to be exhausted. The State mentioned that the defendant Monzar Castro Brasil had been convicted by a jury and sentenced to 18 years, but failed to furnish further information in this respect. As for the third defendant, Roque Cardoso Souza, the State reported that he had been acquitted for lack of evidence.
7. In 2020, the victims’ representatives presented updated information on compliance with this recommendation. They highlighted that, despite the investigations undertaken by the State, only one person is currently serving a prison sentence. Furthermore, they reiterated that the actions taken by the State have fallen short of identifying and punishing the masterminds behind Manoel Leal de Oliveira’s murder. Additionally, the petitioners reported that in October 2020, they requested information from the Ministry of Public Prosecution of Itabuna about the legal status of the individual convicted in the case, Marcone Sarmento, who, pursuant to a petition by the Ministry, had been ordered to serve a lengthier prison sentence. The petitioners presented a response from the Authorities of the State of Bahía confirming that Mr. Sarmento had at present been released

8. In 2020 the State indicated that on February 12, 2020, the Court of Justice of the State of Bahía decided on the appeal filed by the Ministry of Public Prosecution regarding the duration of the sentence ordered. The Court modified said decision, increasing the sentence to a total of 13 years. The State also noted that on March 6, 2020, Marcone Sarmento’s defense counsel filed an appeal, which is pending a decision by that same Court

9. At the working meeting held between the parties during the 175th Period of Sessions of the Commission, one of the points analyzed was potentially having federal authorities take over the investigation, so that the Federal Ministry of Public Prosecution could continue with criminal inquiries to identify and punish all those responsible for Manoel Leal de Oliveira’s murder. The State indicated that this possibility was still being studied internally and promised to provide information to the Commission as soon as a decision was made on the issue

10. The IACHR acknowledges the steps the State has taken to ensure that the direct perpetrators of Mr. Leal de Oliveira’s are punished. The Commission deems that these actions have contributed significantly to clarifying the facts, realizing his family’s right to compensation, as well as fostering a free and safe environment for the exercise of freedom of expression. Nevertheless, the IACHR notes that the proceedings brought to date have been limited to punishing the material perpetrators and heretofore no steps have been taken to identify the masterminds of this crime. In this regard, the IACHR recalls that Report No. 37/10 highlighted that “the failure to ascertain all of the material and intellectual authors of the murder of Manoel Leal de Oliveira was the result of a spurious criminal investigation marred by a number of irregularities,” such that if this situation were to continue it would inhibit “the exercise of freedom of expression especially as it concerns the freedom to denounce and report on the conduct of civil servants.
11. Thus, the IACHR calls on the State to continue taking all necessary measures to further the criminal investigations to identify and punish not only the material authors of Mr. Oliveira’s murder, but also those who planned his killing. In that respect, the Commission recalls what the Inter-American Court has stated regarding the special significance of investigations in cases like this one: these investigations should be aimed at determining the truth and pursuing, capturing, trying, and eventually, punishing the authors of the crimes, given that, if such crimes are not investigated in a serious manner, they would, in some sense, be aided by the government

12. Pursuant to the information presented by the parties, and bearing in mind that there currently are proceedings yet to be concluded, the IACHR encourages the State to assess the possibility of transferring the investigation to the federal jurisdiction and to continue providing information on the results that those investigations yield. In this sense, the IACHR deems that compliance with this recommendation is still pending.
13. Regarding the third recommendation, in 2018, the State reported that the Bahia Secretariat for Public Safety (SSP-BA, the Portuguese acronym), through the Civilian Police Inspector General’s Office (CORREPOL), opened proceedings to determine the conduct of the police officers involved in this case, Gilson de Araujo Prata and João Jacques Oliveira. Said proceedings were shelved because there was no wrongdoing by the police officers. Furthermore, it was reported that the State of Bahia’s Public Ministry exercises external control over police activity and acts as an impartial and independent body with respect to the process instituted for Manoel Leal de Oliveira’s murder.

14. In 2019, the State reported that since this matter involved determining whether police officers had committed a crime, proceedings to hold police accountable must follow current regulations. In the state of Bahía, such regulations include Regulatory Instruction No. 01/2013 of the Bahía Civilian Police, which provides that such acts are to be analyzed through police investigation (inquérito policial - IP) or a detailed report of the facts (termo circunstanciado de ocorrência -TCO) undertaken by Civilian Police Inspector General’s Office (CORREPOL). Therefore, other agencies, such as subnational police agencies, are not competent to investigate or to undertake investigations of police (inquéritos policiais). The State therefore noted that according to the Police’s Department of Internal Affairs (Departamento de Polícía do Interior), no new evidence had been received that would warrant launching a new police investigation—especially by the Prosecutor’s Office, which had conducted all of the investigations in the proceedings.
15. In 2020, the State reported that is has no new information about the investigation into possible irregularities committed by the police. 

16. In 2019, the victims’ representatives did not present updated information on compliance with this recommendation. However, in 2020, the petitioners reiterated information related to possible irregularities in the investigations into Mr. Leal de Oliveira’s death. They indicated that the Inter-American Press Association contacted Marcel Leal—Manoel Leal de Oliveira’s son—to find out whether witnesses of the crime, which took place in 1998, might testify again. In its report, the petitioners noted that Marcel Leal alleged that many of the witnesses had left the country out of fear of retaliation and that it would be difficult to contact them again. The petitioners also reported that they had contacted the Ministry of Public Prosecution of Itabuna about the possibility of reopening the case in the terms requested by the IACHR in Report No. 37/10. In response to their request, one of the prosecutors at the Ministry pointed out that on April 7, 2010, internal proceeding No. 003.0.55748/2010 had been opened at the 13th Office of the General Prosecutor of Itabuna; however, it was shelved due to a lack of evidence justifying its reopening, as well as different actions that furthered its conclusion. According to the Prosecutor, even if irrefutable evidence existed now, there would be no way to reopen the case. 
17. The IACHR takes note of the information provided by the parties. Furthermore, it states its concern about the State’s assertions that it is impossible to reopen the administrative and disciplinary investigations regarding acts that may have hampered the identification of the material and intellectual authors of Manoel Leal de Oliveira’s murder. The IACHR recalls that in Report No. Nº 37/10, one of the aspects that led to the State’s international responsibility was precisely the existence of irregularities that occurred throughout the investigation, thereby limiting the possibilities of identifying the material authors of the crime. Therefore, the thrust of this recommendation is that a responsible, impartial, effective, and diligent investigation be conducted to remedy the shortcomings that occurred previously. On this point, the Commission recalls the obligation to investigate is breached not only because there is no one who has been convicted in a case or because it is impossible to prove the facts, despite efforts undertaken. Indeed, the State—to demonstrate convincingly and credibly that this result has not come about because it merely executed specific procedural formalities, while failing to effectively seek the truth—must show that it has undertaken an immediate, exhaustive, serious, and impartial investigation.

18. In light of the foregoing, the IACHR invites both parties to provide updated substantive information on the progress and scope of the investigations undertaken in order to comply with this recommendation. In particular, it urges the State to provide detailed information about internal proceeding No. 003.0.55748/2010. Therefore, the IACHR deems that compliance with the third recommendation remains pending and it will be attentive to news of any developments.
19. With regards to the sixth recommendation, in 2018, the State reported that it is implementing a set of actions to protect of human rights defenders, and that it has several institutions that are responsible for investigating, prosecuting, and punishing violations that take place in Brazil, making it possible to assert that Brazil has mechanisms for prevention, protection, and enforcement. 
20. In 2019 the State reported that in December 2018, the Brazilian State published the booklet "Aristeu Guida da Silva – International standards for the protection of journalists’ and other communicators’ human rights." This booklet was published in order to disseminate standards devised by the United Nations (UN), as well as the Organization of American States (OAS), on the State’s obligations regarding prevention, protection, and access to justice in cases of violence against women and journalists exercising their right to freedom of expression. According to the information provided by the State, the booklet also explains the federal government’s programs aimed at preventing crimes against journalists and communicators that are triggered by the exercise of their right to freedom of thought and expression.
21. .The State also informed the IACHR that after holding several meetings with organizations that work on issues of freedom of expression, different protection measures were established for journalists and communicators, which notably include: enhancement of the regulatory framework of the Protection Program for Human Rights Defenders, Social Communicators, and Ecologists; design and organization of a workshop to discuss violence against communicators; the commitment undertaken by the Ministry of Women, the Family, and Human Rights to take specific measures to recognize communicators and make them more visible, such as the social media campaign #RespectCommunicator (#RespeiteoComunicador) launched in December 2018, among others. 

22. In 2020 the State indicated that aside from what it had previously reported regarding the relaunching of the “Aristeu Guida da Silva” pamphlet, it has not undertaken additional activities. It also emphasized the up and running Protection Program for Human Rights Defenders, Communicators, and Environmentalists, which as of July 2020, had provided support to 579 defenders throughout the country
23. For their part, in 2020, the petitioners reported a concerning number of attacks aimed at journalists. They highlighted that the relaunching of the “Aristeu Guida da Silva” pamphlet happened precisely when there were reports of violations of the human rights discussed therein. The petitioners also regretted that the relaunching had occurred just a few days prior to the Brazilian State being denounced before the IACHR for violations of freedom of expression, the press, and access to information, and using intimidation, defamation, verbal assaults, and other kinds of attacks against journalists, as well as disinformation campaigns carried out by the federal government.
24. The IACHR takes note of the information furnished by the parties. It is particularly concerned about the information that it has received about the increase in the number of reported attacks on journalists in Brazil. The Commission underlines that this information was reiterated by several civil society organizations during its 177th Period of Sessions. These organizations stated that a significant number of these attacks occurred as a result of disseminating news about the global situation of the COVID-19 pandemic. The IACHR calls on the Brazilian State to redouble efforts not only to promote and disseminate the “Aristeu Guida da Silva” pamphlet itself, but also its effective and proper implementation. The IACHR concludes that this recommendation is substantially partially complied.
VI. Level of compliance of the case
25. Based on the foregoing, the Commission concludes that the level of compliance of the case is partial. Consequently, the IACHR will continue to monitor compliance with recommendations 2, 3 and 6. 
VII.  Individual and structural results of the case
26. This section highlights the individual and structural results of the case which have been informed by the parties. 

A. Individual results 
Pecuniary compensation measures
· On April 7, 2010, the State had made a payment of R$ 100,000 (one thousand reales) to the victim’s family for the damages suffered. 
Satisfaction measures
· On September 21, 2009, the State had acknowledged its international responsibility for the violations of the rights set out in this report.

B. Structural results
Institucional strengthening

· On October 18, 2012, the Conselho de Defensa dos Direitos da Pessoa Humana adopted Resolution No. 7, by which is established a working group in charge of human rights and communication in Brazil, in order to analyze the current context in the matter and propose actions to prevent violence against these professionals
· Resolution No. 6, adopted by the Presidency of the Republic’s Secretariat of Human Rights, recommended special protection for journalists and communication professionals during their coverage of protests and included guidelines on the use of less lethal weapons by public security forces. 
· The Secretariat also organized a colloquium at the Pontifícia Universidade Católica de Rio de Janeiro (PUC-RJ), to discuss the safety of media professionals and the importance of eradicating impunity when they suffer violence.
· The State highlighted the increase in the budget of the Program for the Protection of Human Rights Defenders (PPDDH) in 2018, which has been the largest since its creation, reaching almost R$ 11.8 million, representing an increase of 160% compared to previous year. In 2016, the budget allocated to the implementation of this protection policy was R$ 3.7 million, followed by R$ 4.5 million in 2017. The increase in resources has made it possible to expand the network by signing agreements with the State of Rio de Janeiro, Espirito Santo, Mato Grosso do Sul, Rondonia y Bahia.
· The State indicated that the Permanent Commission on the Right to Communication and Freedom (Comissão Permanente de Direito à Comunicação e à Liberdade de Expressão) was created within the framework of the National Human Rights Council (CNDH) by Resolution No. 8 of December 3, 2015. This Commission is responsible, among other things, for contributing to the promotion of the right to communication and freedom of expression; proposing projects, norms and recommendations, aimed at reducing violence and promoting human rights through communication; proposing measures to guarantee the protection of communicators and the free exercise of freedom of expression; supervising the guarantee of communication rights and freedom of expression,
Legislation/Normative
· Firstly, the State maintains the Program for the Protection of Human Rights Defenders (PPDDH) established by Decree No. 8,724/2016 and regulated in accordance with Decree No. 6,044/07. The Program’s objective is to protect and guarantee the integrity of human rights defenders, journalists and communicators.

· With regards to the communicators’ protection, the State pointed out that, on September 4, 2018, Orden No. 300 of the Ministry of Human Rights was published in the Official Journal of the Union, which provides for the regulation of the Program for the Protection of Human Rights Defenders, Social Communicators and Environmentalists. Its objective is to improve the Program, giving greater visibility to the situation of communicators and environmentalists who are threatened as a result of their work in human rights defense.
· On May 7, 2018, the Social Communication Council of the National Congress approved the creation of the Observatory on Violence against Communicators. This Observatory resumes a recommendation made by the Working Group of the Conselho de Defensa dos Direitos da Pessoa Humana.
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