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CASE 11.661
MANICKAVASAGAM SURESH
(Canada)

I. Summary of Case  

	Victim (s): Manickavasagam Suresh
Petitioner (s): Barbara Jackman
State: Canada
Merits Report No.: 8/16, published on April 13, 2016
Admissibility Report No.: 7/02, adopted on February 27, 2002
Precautionary Measures: Granted January 16, 1998 

Themes: Arbitrary detention / Deportation and Expulsion / Right to Asylum / Detention Conditions / Right to Equal Protection / Freedom of Movement and Residence/ Right to a Fair Trial / Domestic Effects. 
Facts: This case concerns the detention of Manickavasagam Suresh, a citizen of Sri Lanka, who was recognized as a refugee by Canada on April 11, 1991. He subsequently applied for landed status, which permits recognized refugees to apply for permanent residence. In October 1995, the Canadian authorities issued a certificate under Section 40.1 of the Immigration Act declaring Mr. Suresh to be inadmissible to Canada on security grounds and began deportation proceedings against him. Mr. Suresh was placed in mandatory detention on October 18, 1995 where he remained for 29 months until he was released on bond by the Canadian authorities.     

Rights violated: The Commission concluded that the State was responsible for violating Mr. Suresh’s rights under Articles II, XVIII and XXV of the American Declaration by arbitrarily depriving Mr. Suresh of his right to liberty and access to a simple, brief judicial procedure to challenge the legality of his detention. The Commission further concluded that the circumstances of Mr. Suresh’s detention (as a non-resident and non-citizen of Canada) constituted a violation of his right to equality under the law.


II. Recommendations

	Recommendations
	State of compliance in 2020

	1. That it provide Mr. Suresh comprehensive reparations that include compensation and satisfaction measures.
	Pending compliance

	2. That it adopt legislative and other kinds of measures to ensure that individuals subject to security certificates have access without delay to prompt judicial oversight of their detention, that they not be subject to indefinite mandatory detention and obtain equal access to judicial review of their detention at reasonable intervals. 
	Partial compliance


III. Procedural Activity 
1. The IACHR convened a working meeting during its 169th Period of Sessions regarding the follow-up of recommendations issued in Merits Report No. 8/16, which was scheduled to take place on October 2, 2018. However, the petitioners notified the Commission on September 12, 2018 that they would not be able to participate in this working meeting and therefore, the meeting was cancelled.   

2. In 2020, the IACHR asked the State to submit updated information on compliance with the recommendations on August 13, 2020. On November 19, 2020, the State presented its response to that information request.
3. In 2020, the IACHR asked the State to submit updated information on compliance with the recommendations on August 13, 2020. As of the closing date of this report, the petitioners had not returned that information.
4. The IACHR regrets that the petitioners have not submitted any information on compliance with the recommendations contained in Merits Report No. 8/16 since 2015
IV. Analysis of the information presented 

5. The IACHR considers that the information provided by the State in 2020 is not relevant for updating the status of its compliance with the recommendations, in that it does not provide updated information on possible measures adopted to comply with the recommendations contained in Merits Report No. 8/16
V. Analysis of compliance with the recommendations 

6. In 2018, the State reiterated to the Commission its view that although the American Declaration describes binding obligations, the views and recommendations of the Commission are not themselves binding. 
7. In this sense, the Commission recalls that, according to the well-established and long-standing jurisprudence and practice of the inter-American system, the American Declaration is recognized as constituting a source of legal obligation for OAS Member States, including in particular those States that are not parties to the American Convention on Human Rights.
 Under Article 106 of the OAS Charter, the Inter-American Commission is the organ charged by the Member States with the function of monitoring compliance by Member States with their regional human rights obligations; and pursuant to Article 20 of its Statute, this organ is vested with the authority to examine communications and issue recommendations to bring about more effective observance of fundamental human rights. In order for the provisions of Article 106 of the OAS Charter to have an effet utile and for the Commission to effectively carry out its function of promoting the observance and the defense of human rights, OAS Member States must comply in good faith with its recommendations. Further, pursuant to Article 31(1) of the Vienna Convention on the Law of Treaties, Member States are required to apply good faith efforts to comply with the recommendations of supervisory bodies such as the Inter-American Commission.

8. With regards to the first recommendation, in 2018, the State informed that it does not intend to provide the victim with reparations. The State reiterated information previously submitted to the Commission that Mr. Suresh is not entitled to any remedies, financial or otherwise, because: a) he is a foreign national who had been determined to be inadmissible to Canada on the grounds of being a risk to national security; b) financial compensation is not payable under domestic law; and c) that Mr. Suresh was detained for the purposes of deportation under a law that was constitutional at the time of his detention and portions of it were determined to be unconstitutional only in 2007
. The State submitted that there is no legal or equitable basis on which Mr. Suresh is entitled to financial compensation. The State also informed that Mr. Suresh is no longer subject to the security certificate process given that the security certificate to which he was subject was quashed by operation of law when the relevant provisions in the Immigration and Refugee Protection Act (IRPA) were declared of no force and effect by the Supreme Court of Canada in 2007 in Charkaoui v. Canada (Citizenship and Immigration).
 The State further informed that, on January 10, 2017, the Federal Court of Canada upheld the decisions that Mr. Suresh was inadmissible to Canada on two grounds: (i) being a member of a terrorist organization; and (ii) being complicit in war crimes and crimes against humanity.
 On November 3, 2017, the State notified the victim of Canada’s intention to request the opinion of the Minister of Immigration, Refugees and Citizenship as to whether he should be allowed to remain in Canada. 
9. In 2020, the State reiterated the information provided on previous occasions and noted that it does not plan to take any steps to comply with this recommendation. 

10. In 2015, the petitioners confirmed that Canadian law does not provide a basis for reparations to be paid to Mr. Suresh for his years in detention given that the legal regime which applied to him at the time was the operative law until it was struck down by the Supreme Court in 2007. However, the petitioners submitted that this does not negate Canada’s obligation to provide Mr. Suresh with just reparations in light of the State’s obligations under the American Declaration and that Canada cannot deny him reparations for being a foreign national
. Further, the petitioners informed that the Immigration Division of the Immigration and Refugee Board of Canada ordered Mr. Suresh’s deportation on September 16, 2015 and stated that it was likely that he would be subject to another deportation proceeding to Sri Lanka, despite the risk that this presents to his life, freedom and personal safety.
11. The Commission reminds the State that it is a principle of international law that any breach of an international obligation resulting in harm gives rise to the duty to adequately redress such harm.
 In accordance with the jurisprudence of the inter-American system, victims of human rights violations have the right to adequate compensation for the harm suffered, which must be concretized through individual measures aimed at restoring, compensating and rehabilitating the victim, as well as satisfaction and guarantees of non-repetition.
 Further, a State cannot modify or disregard this obligation by relying on its domestic law.
 Based on the foregoing, the Commission finds that Recommendation 1 is pending compliance. 

12. Regarding the second recommendation, in 2018, the State reiterated information previously submitted that, following the decision of the Supreme Court of Canada in Charkaoui v. Canada (Citizenship and Immigration), the security certificate provisions of the IRPA were substantially amended. In particular, in 2008, the IRPA was amended to eliminate the mandatory detention of foreign nationals named in security certificates. The State informed that detention can now only take place pursuant to an arrest warrant, and if the Minister of Public Safety and the Minister of Immigration, Refugees and Citizenship are satisfied that there are reasonable grounds to believe that the individual constitutes a risk to national security or is unlikely to appear at a removal proceeding. Further, with regards to individuals named in security certificates who are detained, the Federal Court of Canada must hold a detention review hearing within 48 hours of the initial arrest and subsequent reviews every 6 months, if detention continues. The State submitted that, as a result of the amendments, foreign nationals now receive the same treatment as non-citizen permanent residents
. 

13. The State also informed that the 2008 amendments to the IRPA provide for the appointment of a special advocate to represent the interests of a person designated in a security certificate during the parts of the hearing conducted behind closed doors. Special advocates are lawyers with security clearance who act independently from the government and the courts. They are granted access to confidential security information related to the individual subject to the security certificate’s case and have the role of challenging government claims that such information must remain confidential, as well as the relevance, reliability and sufficiency of any information that the court determines must remain confidential because disclosure would be injurious to national security or the safety of persons. The State informed that, in this way, special advocates act as a “substantial substitute” for full disclosure to the subject of the certificate. The State further informed that the 2008 amendments introduced a right to appeal the Federal Court’s decisions on detention reviews to the Federal Court of Appeals
. However, this right to appeal is subject to the Federal Court certifying a question of general importance for appeal. Further, Subsequent appeals to the Supreme Court of Canada are only possible if leave to appeal is granted by the Court
. The State further informed that the Supreme Court of Canada held in Canada (Citizenship and Immigration) v. Harkat
 that the security certificate process in its current form is constitutional and that it does not violate the affected individual’s right to a fair process. The State reported that the use of security certificates continues to be exceptional and that as of October 2018, there were currently only two active cases of individuals subjected to certificates and that neither of these individuals was in detention. Based on the information presented, the State requested that the Commission close its follow-up of the case given that it does not intend to take further action with regards to Recommendation 1 and that, in its opinion, it has fully complied with Recommendation 2.   
14. In 2020, the Commission asked the State to provide information on any amendments to the Immigration and Refugee Protection Act adopted in recent years, as well as on the guidelines used by its national judicial authorities in ruling on appeals in cases related to refugee applications. In its response, the State refused to provide that information on the grounds that in its opinion, the questions were too broad, bore no relation to the facts of the case at hand, and appeared to be beyond the scope of the IACHR’s follow-up process. It added that should the IACHR be interested in learning more about the Canadian migration and refugee system, it could ask the relevant authorities to organize a training course for the staff of the Executive Secretariat. It also requested that the IACHR close this case and refrain from any future communication in connection with it. 
15. In 2015, the petitioners informed that as a result of the Supreme Court’s decision in Charkaoui v. Canada (Citizenship and Immigration), which declared mandatory detention to be unconstitutional, the detention of foreign nationals subject to security certificates must be reviewed within 48 hours of detention and every 6 months thereafter, if detention persists. In other words, mandatory detention in absolute terms no longer exists. However, the petitioners noted with concern that while the burden to justify detention falls on the government, individuals who have already had their detention reviewed and who were not released must prove that there are compelling reasons to overrule the prior decision to detain them. The petitioners expressed that, in this sense, once there have been a number of decisions to continue detention, overcoming them with ‘compelling reasons’ becomes illusory
. The petitioners also indicated that there continues to be differences in the treatment given to detentions. Following the 2008 amendments to the IRPA, the detention reviews of individuals named in security certificates must occur within 48 hours of detention and every six months thereafter. However, the petitioners noted that the detention reviews of all other foreign nationals and permanent residents must occur within 48 hours of their detention, 7 days following detention and every 30 days thereafter, while detention continues. The petitioners stated that there was no obvious justification for the difference in the frequency of detention review
. Regarding the use of special advocates, the petitioners informed that the State changed the security certificate process following the decision of the Supreme Court in Harkat in 2014. In this sense, the Federal Court has been given the authority to withhold relevant evidence from special advocates if that evidence would not enable the person to know the case against him/her, notwithstanding the fact that the Supreme Court in Charkaoui had required that relevant inculpatory, neutral and exculpatory evidence be disclosed as a matter of fairness. The petitioners further informed that there is no right to appeal the Federal Court’s decisions on detention reviews to the Federal Court of Appeal given that the possibility of appeal depends on the certification of a question of general importance and therefore, access to the Federal Court of Appeals is a matter of discretion, which historically has been exercised in limited circumstances
. 
16. The Commission welcomes the amendments to the IRPA that eliminated mandatory detention for persons named on security certificates and created the special counsel mechanism. However, the Commission notes with concern that the persons named on those certificates do not appear to have equal access to judicial review of their detention and may therefore be held indefinitely. In addition, the IACHR takes note of the remarks made by the State in its communication of November 19, 2020. In this regard, the Commission reminds the State that within the framework of its autonomy and independence and in accordance with the regulatory provisions that govern it, the IACHR has the power to decide the scope of its competences and the nature and limits of the mechanisms it decides to employ to ensure compliance with its recommendations. Similarly, it is on the basis of the observance and use of those competences, objectively and through careful analysis of the information provided by the parties, that the Commission—and not the States or the victims and their representatives—can decide on the reasons that justify the archiving of a case.
17. Based on the foregoing, and in the absence of updated information, the Commission determines that the second recommendation is still partially complied with. It therefore respectfully urges the parties to provide updated information on the adoption of measures for the implementation of this recommendation and reserves its authority to continue to follow up on it.
VI. Level of compliance of the case  

18. Based on the foregoing, the IACHR concludes that the level of compliance of the case is partial. Considering the State’s request that the Commission close its follow-up of the case, the Commission notes that the State has not fully complied with the recommendations issued in Merits Report No. 8/16. Consequently, the Commission will continue to monitor compliance with Recommendations 1 and 2.
VII. Individual and structural results of the case 

19. This section highlights the individual and structural results of the case, which have been informed by the parties. 
A. Individual results of the case 

· No individual results have been informed by the parties. 

B. Structural results of the case 

Non-Repetition Measures
· In 2007 the Supreme Court of Canada held in Charkaoui v. Canada (Citizenship and Immigration) that the mandatory detention of individuals named in security certificates was unconstitutional. As a result, the sections of the Immigration and Refugee Protection Act related to security certificates were amended and the mandatory detention of individuals named in security certificates was eliminated.  
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