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I. Summary of Case  

	Victim (s): Margarita Barbería Miranda
Petitioner (s): Margarita Cecilia Barbería Miranda, Javiar García 
State: Chile
Merits Report No.: 56/10, published on March 18, 2010

Admissibility Report No.: 59/04, adopted on October 13, 2004
Themes: Domestic Legal Effects / Right to Equal Protection / Right to Work.
Facts: Margarita Barbería Miranda, a Cuban citizen, arrived in Chile in December 1989 by way of the United Nations High Commissioner for Refugees, and has had permanent residency in the country since 1990. In 1996, Ms. Barbería completed her studies at the School of Law of the Universidad Nacional Andrés Bello, which awarded her a law degree on March 13, 2001. Thereafter, Ms. Barbería submitted her qualifications to the Licensing Department of the Supreme Court of Chile to be sworn in as an attorney. However, she was not permitted to take the oath on the grounds that Article 526 of the Organic Code of Courts provided that “only Chilean citizens may practice law, notwithstanding the international treaties in force,” even after the filing of several petitions.

Rights violated: The Commission concluded that the State of Chile was responsible for violating Margarita Barbería Miranda’s right to equal protection, as set forth in Article 24 of the American Convention, by applying to her case a discriminatory provision that prohibited her from practicing as a lawyer in Chile solely because she was a foreigner. Because of this situation, the IACHR found that the State also violated its general obligations to respect and guarantee all human rights of the victim, without any discrimination whatsoever, as set forth in Article 1(1) of the American Convention, further violating its duty to adopt domestic legal provisions that would align its law with its international commitments in this matter, as enshrined in Article 2 of the Convention.


II. Recommendations

	Recommendations
	State of compliance in 2020

	1. That measures are to be taken to amend the Chilean law that precludes individuals from the practice of the law solely on the grounds that they are aliens.
	Total compliance


	2. That Margarita Barbería Miranda is to be permitted to take the oath of an attorney and practice the law in Chile.
	Total compliance


	3. That Margarita Barbería Miranda is to be adequately compensated for the violations established in the present report.
	Pending compliance


III. Procedural activity 
1. In 2020, the IACHR asked the State for updated information on compliance with the recommendations set out in Merits Report No. 56/10 on August 7. The State provided that information in a note dated November 10, 2020.
2. In 2020, the IACHR asked the petitioners for updated information on compliance with the recommendations set out in Merits Report No. 56/10 on August 7. The petitioners provided that information on August 24, 2020. 
3. In 2020, the IACHR invited the parties to hold a working meeting during its 178th Period of Sessions. That meeting took place online on December 11, 2020. The Commission appreciates and thanks the parties for submitting updated information on compliance with the recommendations in this case after several years of procedural inactivity.
IV. Analysis of the information presented 

4. The Commission considers that the information provided by the parties in 2020 is relevant regarding the steps taken toward compliance with at least one of the recommendations contained in Merits Report No. 56/10.  
V. Analysis of compliance with the recommendations 

5. The Commission declared the total compliance of Recommendations 1 and 2 in Merits Report No. 56/10.
 

6. With regard to the third recommendation, the State has continuously proposed to the victim the possibility of availing herself of the domestic procedures provided for in the Chilean legal system to assert her financial claims. The State indicated that in similar cases in which the IACHR has issued a report on the merits, the State Defense Council has offered an alternative, whereby the petitioner would file a juicio de hacienda [a suit to which the fiscal authority is a party] to pursue the State’s responsibility for the acts investigated by the Commission, which the State Defense Council could resolve, if the quorum required by the law is achieved.
 Additionally, the State of Chile stated that Ms. Barbería had not presented sufficient evidence of the alleged injuries to sustain the following requests: university scholarships for each of her three children; a full scholarship for graduate studies at the doctoral, master’s or professional degree level in a law-related subject of interest to the petitioner; a furnished office; an automobile; and a lump-sum payment of US$ 90,000.00.
 In 2018, the State noted that since it had not been possible to reach an agreement regarding the recommendation to provide adequate compensation, authorities continued to explore new possibilities for engaging in a discussion with the petitioners about the amount of compensation. 
7. In 2020, the State sent the IACHR a communication indicating that in accordance with the precedents set by the Inter-American Court, the State is unable determine the amount of compensation for pecuniary damage since the victim has not provided the necessary background information to establish that damage. The State noted that in similar cases, the Commission had recommended that States compensate victims on the basis of proven damages and not on the basis of what the State considered to be mere expectations. With specific reference to case of Ms. Margarita Barbería, the State emphasized that there was no certainty regarding the different variables that could have influenced her professional development and the income that she might have received from them, and that therefore there was insufficient evidence to determine the harm caused.

8. Based on this, the State considered that the economic redress in this case should cover non-pecuniary damage for Ms. Barbería’s suffering and grievances, which can only be repaired through compensation. It also said that this case did not involve a context of structural discrimination in which the State had systematically violated the rights of a particular group. On the contrary, it said, this case dealt with a specific situation linked to Ms. Barbería’s inability to obtain a law degree by virtue of her nationality, a situation that has been duly amended by the Chilean State. The State informed the IACHR that it was currently working on the preparation of a study and on taking steps and conducting consultations with various State bodies to determine the amount of compensation due as non-pecuniary damages.
9. The petitioners have stated that the option suggested by the State is not a viable one and that the victim was without recourse to action in domestic courts given that under the rules governing the country’s statute of limitations, which are set out in Book IV, Title XLII of the Civil Code, the overall time limit on taking legal action in the regular jurisdiction is five years. The petitioners indicated that the facts on which any hypothetical action might be based occurred more than 5 years ago. The petitioners further indicated that they also lacked another one of the requirements: a legally enforceable basis for her claim, which did not include the records of the Inter-American Commission. Finally, the petitioners stated that the victim’s reparation claims were intended to redress the harm caused by the seven years in which she was arbitrarily excluded from practicing law.
 In 2018, the petitioners reported that multiple requests had been made to the State to schedule a bilateral meeting, but the State did not respond. The petitioners indicated their willingness to proceed in a dialogue with the Chilean State facilitated by the Commission with the aim of negotiating the economic reparation.
10. In 2019, the petitioners reported that there was no progress regarding adequate reparation for the violations established in the Report n. 56/10. Again, they reiterated their insisted requests for a meeting with the State, but to date they have not obtained any response. Likewise, the petitioners pointed out that through a request for access to public information, they were informed that since 2017 the Human Rights Directorate of the Ministry of Foreign Affairs of the State has held meetings with the representatives of the victims of other cases with the objective of complying with its recommendations. However, in the case of the victim of this case, no effort has been made by the State. In 2020, the petitioners reiterated the same information presented on previous occasions. They added, however, that they had learned that in other cases involving Chile, the State had not required the petitioners to pursue domestic proceedings, as it had in this case, and had agreed to provide the victims with financial redress. They believed that this difference the Chilean State’s treatment of the cases represented discriminatory behavior that affected compliance with the recommendations in Ms. Barbería’s case.
11. On December 11, 2020, the IACHR held a working meeting with the parties on the occasion of its 178th Period of Sessions. At that meeting, the parties expressed their willingness to reach an agreement that would ensure Ms. Barbería Miranda financial compensation. The State also noted at the meeting that although the IACHR had recommended Ms. Barbería be given adequate redress, that recommendation did not require the State to reach an agreement with her regarding those reparations. In turn, the petitioners underscored the delay in complying with this recommendation, which, in their view, had had a considerable negative impact on Ms. Barbería’s life. They also reiterated that it was important to take into consideration the Chilean State’s practice with respect to recommendation compliance in other cases and the dialogue held with the petitioners in those cases, a situation that had not occurred in the instant case. At the conclusion of that meeting, the parties agreed that within a period of one month, the State would send the Commission a proposal for compliance so that it could be conveyed to the victim and thereby progress could be made with complying with the measure ordered. 
12. The Commission welcomes the parties’ willingness to move forward with implementing the only recommendation that remains pending in this case. In particular, it welcomes the fact that the State reported on the steps taken over the past few years, as well as its participation at the working meeting held in December 2020. The Commission takes note of the statements made by the State and recalls that participation by victims is an essential element in the reparation process recognized by the international corpus iuris in such matters as well as by the international practice followed by States and international bodies, including the Commission. As a mechanism that is part of a broader process of international justice, recommendation compliance must be based on a series of principles including good faith and procedural fairness. Thus, denying the victims the possibility of knowing the content and nature of the reparations would place them in a state of defenselessness that could seriously affect their rights to participation, due process, equality, and access to justice, all of which are enshrined in the principal instruments of the Inter-American human rights protection system. The Commission emphasizes that only by conducting an open, respectful, and participatory dialogue can the parties progress toward the correct implementation and effectiveness of the international recommendations. 
13. On this basis, the Commission welcomes the agreement reached by the parties at the most recent working meeting and awaits the State’s submission of a proposal for reparations that—in accordance with international standards and taking into consideration the intersectional conditions of Margarita Barbería’s race, gender, and nationality—will provide considerable impetus toward compliance with this recommendation. Until such time, the IACHR considers that this recommendation is still pending compliance.

VI. Level of compliance of the case  

14. Based on the foregoing, the IACHR concludes that the level of compliance of the case is partial. Consequently, the Commission will continue to monitor Recommendation 3. 

VII. Individual and structural results of the case 

15. This section highlights the individual and structural results of the case, which have been informed by the parties.  
A. Individual results of the case 

Restoration of the infringed right measure 
· Margarita Barbería Miranda was sworn in as an attorney before the Supreme Court of Chile on May 16, 2008 and consequently became fully authorized to practice law in Chile. 
B. Structural results of the case 

Legislation/Regulations 
· Law No. 20.211, enacted on December 7, 2007, amended Article 526 of the Organic Code of Courts permitting foreign residents in Chile to practice law. 
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