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CASE 11.710

CARLOS MANUEL PRADA GONZÁLEZ AND EVELIO ANTONIO BOLAÑO CASTRO

(Colombia)

I. Summary of Case 

	Victim(s): Carlos Manuel Prada González and Evelio Antonio Bolaño Castro

Petitioner(s): Collective Lawyers Group 'José Alvear Restrepo'

State: Colombia

Merits Report No. 63/01, published on April 6, 2001

Admissibility Report No. 84/98, published on September 25, 1998

Themes: Right to Life / Right to Humane Treatment / Right to a Fair Trial / Judicial Protection / Summary, extrajudicial or arbitrary executions / Military Jurisdiction / Investigation and Due Diligence
Facts: The case refers to the extrajudicial execution, by State agents, of Carlos Manuel Prada González and Evelio Antonio Bolaño Castro, who were in the city of Blanquicet, Antioquia, to negotiate the demobilization and social reintegration of members of the armed dissident group Corriente de Renovación Socialista, on September 22, 1993. The case also refers to the failure of the judicial system to properly investigate this crime.  
Rights violated: The Commission established that the State was responsible for violating the American Convention at Articles 4, to the detriment of Evelio Antonio Bolaño Castro; 4 and 5, to the detriment of Carlos Manuel Prada González; and 8(1), 25, and 1(1) to the detriment of both victims and their families. 


II. Recommendations 

	Recommendations
	State of compliance in 2020

	1. Carry out a full, impartial, and effective investigation within the ordinary jurisdiction with a view to judging and punishing those responsible for the extrajudicial execution of Carlos Manuel Prada and Evelio Antonio Bolaño Castro.
	Partial compliance

	2. Adopt the measures necessary to ensure that the victims’ next-of-kin receive adequate and timely reparations for the violations determined in the Report.
	Partial compliance

	3. Adopt measures necessary to fully apply the case law developed by the Colombian Constitutional Court and by this Commission with respect to the investigation and adjudication of similar cases in the ordinary penal justice system.
	Partial compliance


III. Procedural Activity
1. In 2020, the IACHR requested updated information on compliance from the State on August 7, and the State presented said information on on October 5. The State had previously submitted information to the IACHR in 2019.
2. The IACHR requested updated information on compliance from the petitioner on August 7, 2020. As of the closing date of this report, the Commission had not received said information from the petitioners. 

IV. Analysis of the information presented

3. The Commission considers that the information provided by the State in 2020 is relevant given that it is up to date on measures taken regarding compliance with at least one of the recommendations issued in Report No. 63/01. 

V. Analysis of compliance with the recommendations

4. As for the first recommendation, in 2006, the State reported that the applicant’s lawyer had lodged an appeal for annulment with the Criminal Chamber of the Supreme Court of Justice against the decision of the Military Criminal Court of March 22, 2002, that had acquitted the state agents involved in the case. The State informed that the Criminal Cassation Chamber of the Supreme Court of Justice had ruled on September 13, 2006, that the proceedings be annulled as of the deed of October 11, 1996, whereby the first-instance judge of the military justice system had ordered the committal hearing closed.
 As a consequence of the request forwarded by the Special Agent of the Office of the Inspector General of the Nation (Agente Especial de la Procuraduría General de la Nación), the 11th Prosecutor of the Military Criminal Jurisdiction before the Eighth Court of Brigade, through orders of October 1, 2007, resolved to remove the case to the Unit of Human Rights and International Humanitarian Law of the Office of the Attorney General, as a jurisdictional matter.
 On December 23, 2008, a decision to file charges was issued against 15 persons, including measures to ensure their presence in court. This decision was confirmed by the Office of the Prosecutor No. 26 in the jurisdiction of the Superior Court of Bogotá, on June 12, 2009.
 On February 28 and April 30, 2012, the First Criminal Court of the Turbo Circuit, Antioquia, convicted nine individuals for the crime of concealment by giving favorable treatment. On May 2, 2012, this same judiciary authority issued a decision to convict three individuals for aggravated homicide against Carlos Manuel Prada and Evelio Antonio Bolaño.
 In 2015, the State indicated that, since July 22, 2014, the case had been before the Supreme Court of Justice, which was hearing an Extraordinary Appeal for Cassation lodged by the attorney of the accused against the judgment of the Superior Court of Antioquia. Concerning disciplinary proceedings, the State stated that, since 1995, the Commander of the National Army decided to discharge various military personnel from the Military Forces and to enter the punishment on the records of the retired officials. This decision was taken in keeping with a disciplinary ruling issued by the Office of the Delegated Inspector for the Armed Forces (Procuraduría Delegada para las Fuerzas Militares) in 1994.

5. In 2019, the State submitted a report sent by the Office of the Attorney General of the Nation, which reiterated the information previously provided to the Commission. The Office of the Attorney General included some general information about the proceedings: (i) that the presumption regarding the alleged perpetrators and conspirators was that the criminal liability lay with the members of the Colombian army; (ii) that the victims were being treated as civilians in the criminal proceedings; (iii) that the investigation remained active in the trial; (iv) that the case had been sent for judicial review; and (v) that no relevant obstacles existed. Moreover, as regards additional investigations, the Office of the Attorney General indicated that it had issued a decision on November 13, 2015 to open up an investigation against a colonel. In this connection, it noted that investigation-related actions had been conducted on April 26, 2018 and May 2, 2018, and that on August 9, 2018, the Special Prosecutors Office for Human Rights Violations (Fiscalía Especializada contra Violaciones a los Derechos Humanos) had taken control of this investigation. However, according to the information provided, as the conduct fell outside the statutory definition, a decision rescinding jurisdiction was issued on June 26, 2019.
6. In 2020, the State submitted information provided by the Attorney General's Office. Thus, the State reported that the investigation into the facts of the case had concluded with three convictions against all the accused handed down by First Criminal Court of the Turbo Trial Circuit (Antioquia). A total of 13 persons were convicted by those judgments, all of whom were members of the military at the time of the events. According to the copies of the sentences that were placed before the Commission, the Prosecution Service brought charges against 15 persons, who were tried for the crime of homicide. In addition, the investigation was dismissed with respect to three additional individuals. Of the 15 accused, 11 had their charges changed to the crime of concealment for advantage (of whom one died, leading to the extinction of the criminal action) and three were charged with the crime of homicide. Finally, of the 14 people charged, 13 were convicted. The first sentence was adopted on February 28, 2012, convicting six of the accused for the crime of concealment for advantage and sentencing them to prison terms of 61 months and 7 days. The second was adopted on April 30, 2012, convicting four of the accused of concealment for advantage and sentencing them to prison terms of 70 months. The third was adopted on May 2, 2012, convicting three of the accused as joint perpetrators of the crime of aggravated homicide and sentencing them to prison terms of 400 months. According to information from the State, on March 18, 2014, the Superior Court of Antioquia upheld the decision.
7. In 2013, the petitioners recognized that significant progress has been made in compliance with the first recommendation, acknowledging in this regard the convictions handed down for the crimes of the instant case. Notwithstanding, they believe that the investigations should remain open “until all of those responsible [who are] implicated are identified, prosecuted and punished,” and that the crime of “accessory after the fact’ as a type of criminal charge be examined” inasmuch as it could constitute a “mechanism of impunity for extrajudicial executions.”
 In 2017, the petitioners indicated that, as of February 2, 2017, a new right of petition was forwarded to the Specialized Office of the Prosecutor 16, as had been done previously on November 23, 2015, requesting information about the proceedings conducted as part of the investigation of Colonel Becerra, but had received no response.
 

8. The Commission takes note of the information provided by the State and welcomes the fact that the investigation carried out by the Office of the Attorney General of the Nation led to three convictions against 13 individuals. Despite this progress, the Commission notes that the information provided by the State is not clear as to whether the convictions are final or whether there are any ordinary or special appeals pending that could lead to their being overturned. Neither is there clarity about the conviction that was upheld by the Superior Court of Antioquia on March 18, 2014, and about whether any special cassation appeal is under way. In addition, the Commission has no information on the current status of the execution of the sentences. Moreover, since the Prosecution Service filed charges against 15 individuals—of whom one died, leading to the extinction of the criminal action against him—the Commission requests clarification as to why the convictions only cover 13 persons. The Commission is also keen to know the reasons why the Attorney General's Office dismissed the investigation with respect to three persons and the reasons that led the Attorney General's Office to dismiss the case against a colonel on the grounds that there was no chargeable crime. The IACHR therefore concludes that the first recommendation has been partially complied with.

9. Regarding the second recommendation, in 2011, the State informed that, on March 26 2009, the Third Section Chamber of the Council of State ordered the State to compensate the family members of Carlos Prada and Evelio Bolaños in order to redress moral damages and that the Ministry of Defense issued an order of payment on October 27, 2009, through Resolutions Nos. 4600, 4601, 4602 and 4603
.

10. In 2017, the petitioners recognized as a significant step forward the payment of compensation to the victims as provided under the decision of the Council of State in the instant case. At the same time, the petitioners affirmed that other actions or mechanisms should be taken, to contribute to the full reparation of the next-of-kin of the victims. On this matter, the petitioners indicated that victims’ family members had not been beneficiaries of any kind of reparation other than compensation
.

11. The IACHR notes and values the payment of compensation by the Ministry of Defense of the amounts awarded to the next-of-kin of Carlos Manuel Prada and Evelio Bolaños by the Council of State in the judgment of March 26, 2009. However, the IACHR notes that the petitioners said that this judgment contributed to the reparation of the next-of-kin but that it "should be accompanied by other reparation measures that honor the memory of the victims, protect their families ...”. In this regard, the IACHR observes that there is nothing in any subsequent communications from the State to indicate the State's position in relation to the petitioners' observation.
 Based on the foregoing, the Commission finds Recommendation 2 to be partially complied.

12. Regarding the third recommendation, the State again mentioned the permanent inclusion through the Ministry of National Defense of human rights and international humanitarian law (IHL) policies targeting all members of the public security forces. These policies were aimed at: strengthening human rights and IHL awareness among specialized personnel in the armed forces and police; providing human rights and IHL training to members of the public security forces; promoting seminars and diploma courses on the subject; publishing primers and other printed material on IHR and other aspects relating to human rights; issuing training guidelines for military units on human rights and IHR; and implementing operational best practices
. The State also emphasized the work of the Superior Council of the Judiciary to implement the doctrine developed by the Constitutional Court on the definition of the competence of ordinary courts when dealing with serious  human rights violations and reported on the measures taken to transfer cases involving possible human rights violations from the military justice system to the regular courts.
 In 2019, the State submitted a report prepared by the Office of Military Criminal Justice [Dirección de la Justicia Penal Militar] (JPM) containing the latest information from the investigations forwarded to the ordinary criminal justice system by the military criminal justice jurisdiction with respect to alleged human rights or international humanitarian law violations. The data showed that 133 investigations had been transferred, namely, 104 transfers of investigations of alleged homicide ordered by judges and 29 transfers ordered by the National Council of the Judiciary. Mention was also made of ongoing trainings being offered by the Military Criminal Justice Academy Group to JPM judges and legal staff—in keeping with Resolution No. 6119 of 2012—through educational institutions and organizations such as the International Committee of the Red Cross; these institutions have provided support in the implementation of the trainings. The State further noted that Article 44 of Law 1765 of 2015 had transformed the National Defense Ministry’s JPM Executive Directorate into a Special Administrative Unit of the Military and Police Justice System, without that meaning that this jurisdiction would hear cases on human rights and international humanitarian law violations. The State also indicated that a provisional paragraph of Article 59 of that law provides that even when operating as a Special Administrative Unit of the Military and Police Justice System, the JPM Executive Directorate, as an internal agency of the Defense Ministry, would continue to manage and direct Military Criminal Justice.
13. In 2017, the petitioners indicated that, in the last years, there have been constitutional amendments (Legislative Act No. 1 of July 25, 2015) and legal reforms (Law No. 1765 de 2015) that are aimed at broadening the competence of the Military Criminal Jurisdiction in regard to violations to human rights and international humanitarian law. The petitioners are concerned about this broadening because of the distortional image that this created regarding international humanitarian law. They consider that this represents limitations for the advance of guarantees of non-repetition in regard to serious crimes perpetrated by agents of the State. They also mentioned that given the current context of peace negotiations between the national government and the guerilla groups the FARC-EP and the ELN, and their relationship to this case, it is of vital importance to adopt all the necessary mechanisms to afford protection to those who make up the negotiating teams and to ex-members of guerrilla groups who are reintegrated into civilian life
.
14. The Commission values the information presented by the State in connection with both the transfers of homicide investigations from the military criminal jurisdiction to the regular justice system and the human rights trainings given to military criminal justice judges and staff. The IACHR likewise, values its efforts adopt measures to prevent any future occurrence of similar events in keeping with its duty to ensure the basic rights recognized in the American Convention, particularly through HR and IHL education and instruction in the armed forces. Nonetheless, there is nothing in the information provided by the State to suggest any possible measures “to fully apply the case law developed by the Colombian Constitutional Court and by this Commission with respect to the investigation and adjudication of similar cases in the ordinary penal justice system.”
 The IACHR invites the State to continue to provide detailed and specific information on actions taken to prevent further occurrence of events similar to this case. As to the number of investigations transferred from the military criminal justice system to the ordinary justice system, the Commission invites the State to present information regarding both the reasons why the transfers were ordered and on investigations of other human rights violations similar to the ones seen in this case. With respect to training programs for military criminal justice judges and staff, the Commission invites the State to provide detailed information about the training’s design, implementation, monitoring, evaluation, content, target audience, length, outcomes achieved, and sustainability strategy.  Regarding the normative measures informed by the State, the IACHR notes the information presented and will continue following the adjust of norms according to the international standards reiterated by the IACHR, in relation to the importance of assuring that human rights violations are adequately investigated and punished by competent, independent and impartial authorities. Based on the foregoing, the Commission finds that Recommendation 3 is partially complied. 

VI. Level of compliance of the case 

15. Based on the foregoing, the IACHR concludes that the level of compliance of the case is partial. Consequently, the Commission will continue to monitor compliance with Recommendations 1, 2 and 3. 

16. The Commission urges the State to adopt measures to comply with the recommendations issued in the Merits Report No. 63/01 and to submit up to date and detailed information on these measures to the IACHR.

VII. Individual and structural results of the case 

17. This section highlights the individual and structural results of the case, which have been informed by the parties. 

A. Individual results of the case
Pecuniary compensation measures 

· Compensation to the family members of the victims (total amount of $918.395.792,64 COP),  which was paid through Resolutions Nos. 4600, 4601, 4602 and 4603 27 issued in October 2009. 

Measures of truth and justice 
· Conviction handed down by the First Criminal Court of the Turbo Trial Circuit (Antioquia) on February 28, 2012, convicting six persons, all members of the military at the time of the events, for the crime of concealment for advantage and sentencing them to prison terms of 61 months and 7 days. 

· Conviction handed down by the First Criminal Court of the Turbo Trial Circuit (Antioquia) on April 30, 2012, convicting four persons, all members of the military at the time of the events, for the crime of concealment for advantage and sentencing them to prison terms of 70 months. 

· Conviction handed down by the First Criminal Court of the Turbo Trial Circuit (Antioquia) on May 2, 2012, convicting three persons, all members of the military at the time of the events, as joint perpetrators of the crime of aggravated homicide and sentencing them to prison terms of 400 months. 

B. Structural results of the case
Institutional strengthening

· As of 2003, under Directive No. 800-4 of February 23, 2003, the General Command of the Military Forces proposed to integrate human rights and international humanitarian law into education, military doctrine and the decision-making process. 

· The Military Forces establishing and implementing, as of 2004, the position of the Operational Legal Advisor, who are attorneys to advise the commanding officer on human rights, international humanitarian law and operational law in the process of operation planning, execution and evaluation. In 2013, there were 140 Operational Legal Advisors in the National Army, 14 in the National Navy and 18 in the Colombian Air Force. 

· In keeping with this mainstreaming plan, the Inspector General of the Military Forces implementing in 2007 a “Single Pedagogic Model on Human Rights and IHL for the Military Forces MUP” at six levels, in both education academies and training and instructional centers, with an emphasis on responsibilities according to the level in the chain of command. 

· The General Command of the Military Forces issuing the Permanent Directive No. 222 of 2008, which releases instructions, sets parameters, determines guidelines for the operation of the complaint receipt system and establishes protocols for pertinent filing of complaints and claims of alleged human rights violations and infringements of international humanitarian law in the Military Forces and National Police. 

· 
Creating the Human Rights and International Humanitarian Law School of the National Army in 2009, as a helpful and specialized mechanism to provide education and training on human rights and international humanitarian law in the Military Forces and National Police. 

· From 2012 to 2013, increasing by 21% the members of the Military Forces and Police who received extracurricular training on human rights and international humanitarian law (40,495 people).

· From 2012 to 2013, increasing Curricular Training by 35% among public security forces, from 183,410 to 278,292 members.  

· Conducting studies, producing conceptual papers and doctrinal writing in 2013 about: Transitional Justice, Truth Commissions, Historic Memory, Victims of Public Security Forces (Law No. 1448), conscientious objection and defining of military status. 

· Holding the Workshop for senior officers on international standards governing military operations (SWIRMO) in 2013 in Cartagena, Colombia, with the support of the International Committee of the Red Cross, which was attended by 40 officers from different countries. The purpose of the Workshop is to share experiences and best practices in military operations conducted around the world.  

· Holding the Seminar “Inter-American Human Rights System: realities and current climate,” in 2013, with the participation of 50 individuals. 

· Holding in 2013 the Seminar “Disseminating the substance of the reforms to Military Criminal Justice approved by the Congress of the Republic”, with 50 people attending. 

· Giving the Virtual diploma course on operational law for the Colombian Air Force in 2013. 

· Holding the International Symposium on human rights, police function and vulnerable populations – National Police, in 2013, with the participation of 150 people. 

· Designing and approving in 2013 the second Edition of the Operational Law Manual for the Military Forces. 

· Printing of instructional handbooks on human rights for the National Police in 2013.  

· Printing a handbook on air operational law in 2013.

· Establishing and implementing 37 training guidelines on international humanitarian law at the Instruction and Training Schools and Battalions in 2013, with an impact on bringing the draft law on military jurisdiction in line with international humanitarian law.  

· Approving training in the context of the new Operational Law Manual in 2013, under a Commanders’ agreement with a direct impact on guarantees of respect for international humanitarian law and human rights, under the leadership of the Ministry of National Defense and the General Command of the Military Forces. 

· In 2014, the State naming 25 specialized professionals to be in charge of strengthening the strategies included in the “Comprehensive Human Rights and International Humanitarian Law Policy” of the Ministry of National Defense. 

· The Ministry of National Defense holding human rights and international humanitarian law workshops in different military units – 3 in 2010; 7 in 2011; 10 in 2012; 8 in 2013, and 6 in 2014.

· Actions adopted within the “Human Rights and International Humanitarian Law Comprehensive Policy” by the Minister of National Defense, which has been implemented since 2008, up-dated in 2018 and articulated with the “2014-2034 National Strategy of Human Rights Guarantees”. Said actions includes: constant training to military units on the inter-American human rights system and the obligations of the State before it; seminars and diplomas in HR and IHL; publications on IHL and other aspects related to human rights, and implementation of good operational practices.

· Notices 003 and 004 of July 2019 from the Attorney General giving jurisdiction to the Office of the Attorney General over all cases being pursued in connection with the armed conflict until such time as the Chamber for the Recognition of Truth, Responsibility, and Determination of the Facts and Conduct announces it will submit its findings to the Peace Tribunal. These notices indicated that, the foregoing notwithstanding, the Office of the Attorney General must refrain from issuing decisions that might undermine liberty, determination of responsibilities, or the issue of summons for judicial proceedings.
· Transfer in 2018 of 133 investigations of alleged homicides from the military criminal justice system to the ordinary justice system; of these, 104 were ordered to be transferred by judges and 29, by the National Council of the Judiciary.
· Training of judges and legal staff by the military criminal justice system via the Military Criminal Justice Academy Group, either directly or through agreements with other educational institutions or organizations: (i) Refresher course on human rights and international humanitarian law; course on operational law and course on international laws of war given by the Defense Institute of International Legal Studies (DIILS); (ii) course on the strategic implications of human rights and laws of war, given by the Center for Hemispheric Defense Studies; (iii) course on the laws of armed conflict and human rights, given by DIILS; (iv) online certificate in human rights offered by the National Directorate of Schools – National Police; (v) specialization in human rights and international humanitarian law, offered by the Universidad Externado de Colombia; (vi) Inter-American Forum on Military Criminal Justice, by invitation of the US Southern Command; (vii) specialized training seminar on human rights and international humanitarian law, given by Auditorio Alejandría Presidencia (Redes); (viii) seminar on international humanitarian law given by the Inter-American Defense College; (ix) seminar on international humanitarian law given by the School for Military Criminal Justice; (xi) specialized training seminar on human rights and international humanitarian law, given by the Office of the Vice President of the Republic; (x) seminar on investigations, trials, and punishment in cases of human rights or international humanitarian law violations, given by the Senior Presidential Advisory Council; (xi) human rights culture and education workshop – Office of the Vice President–OEI; (xii) inter-agency training workshop on international humanitarian law and operational law – Office of the Vice President–OEI; (xiii) inter-agency training workshop on international humanitarian law and operational law – Office of the Attorney General. 
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