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FOLLOW-UP FACTSHEET OF REPORT No. 67/06
CASE 12.476

OSCAR ELÍAS BISCET ET AL.
(Cuba)

I. Summary of Case 

	Victim (s): Oscar Elías Biscet, José Daniel Ferrer García, José Luis González Tanquero, José Luis García Paneque, Juan Roberto de Miranda Hernández, Oscar Manuel Espinosa Chepe, Martha Beatriz Roque Cabello, Raúl Ramón Rivero Castañeda, José Gabriel Ramón Castillo, Pablo Pacheco Ávila, Ricardo Severino González Alonso, Carmelo Agustín Díaz Fernández, Horacio Julio Piña Borrego, Osvaldo Alfonso Valdés, Pedro Pablo Álvarez Ramos, Julio César Gálvez Rodríguez, Edel José García Díaz, Marcelo Cano Rodríguez, Ángel Moya Acosta, Manuel Vázquez Portal, Juan Adolfo Fernández Saínz, Nelson Moliné Espino, Eduardo Díaz Fleitas, Fidel Suárez Cruz, Jorge Olivera Castillo, Orlando Fundora Álvarez, Efrén Fernández Fernández, Víctor Rolando Arroyo Carmona, Héctor Maseda Gutiérrez, Mijail Bárzaga Lugo, Nelson Alberto Aguiar Ramírez, Antonio Ramón Díaz Sánchez, Regis Iglesias Ramírez, Héctor Palacios Ruiz, Marcelo López Bañobre, Alfredo Felipe Fuentes, Héctor Raúl Valle Hernández, Guido Sigler Amaya, Ariel Sigler Amaya, Félix Navarro Rodríguez, Librado Linares García, Léster Gonzalez Pentón, Omar Pernet Hernández, Antonio A. Villareal Acosta, Pedro Argüelles Morán, Alejandro González Raga, Mario Enrique Mayo Hernández, Alfredo Rodolfo Domínguez Batista, Reynaldo Miguel Labrada Peña, Julio Antonio Valdés Guevara, Luis Milán Fernández, Alexis Rodríguez Fernández, Leonel Grave de Peralta, Juan Carlos Herrera Acosta, Arnaldo Ramos Lauzerique, Miguel Valdés Tamayo, Miguel Galván Gutiérrez, José Miguel Martínez Hernández, José Ubaldo Izquierdo Hernández, Iván Fernández Carrillo, Diosdado Gonzalez Marrero, Margarito Broche Espinosa, Arturo Pérez de Alejo Rodríguez, Omar Ruiz Hernández, Blas Giraldo Reyes Rodríguez, Alfredo Manuel Pulido López, Normando Hernández Gonzalez, Luis Enrique Ferrer García, Próspero Gaínza Agüero, Claro Sánchez Altarriba, Ricardo Enrique Silva Gual, Jesús Mustafá Felipe, Manuel Ubals González, Fabio Prieto Llorente, Omar Rodríguez Saludes, Orlando Zapata Tamayo, Rafael Mollet Leyva, Miguel Sigler Amaya and Cruz Delia Aguilar Mora

Petitioner (s): Cuban American Bar Association and Directorio Democrático Cubano

State: Cuba

Merits Report No.: 67/06, published on October 21, 2011
Admissibility Report No.: 57/04, published on October 14, 2004

Themes: Domestic Legal Effects / Right to Personal Liberty / Right to Humane Treatment / Right to Juridical Personality / Detention Conditions / Freedom of Thought and Expression / Right to Assembly and Association / Arbitrary detention / Right to a Fair Trial / Judicial Protection / Torture, Cruel, Inhuman and / or Degrading Treatment / Right to Equal Protection / Right to Privacy / Rights of Family / Right to Participate in government
Facts: Over the month of March 2003, the State cracked down on human rights activists and independent journalists. As a result, several dissidents and opponents of the Cuban government were detained and taken into custody for engaging in “subversive” “counterrevolutionary” actions “against the State,” as well as acts of “dissemination of propaganda and illegal information,” though the specific elements of their alleged criminal offenses were not specified during court proceedings. The victims were allegedly subjected to violent arrests and searches of their residences by authorities, many of which took place in front of their family members in order to intimidate them. The family members did not start to receive any notification of the judicial proceedings until April 1, 2003, and these proceedings were to take place from April 3 to 7, 2003. Consequently, the alleged victims had very little time to prepare for their defense. Additionally, they were not assisted by defense counsel of their choice but by State-provided attorneys, with whom they were prevented from communicating freely and privately. The petitioners asserted that their trial proceedings were held from April 3 to 7, 2003, and that none of them lasted more than one day. The victims contended there were violations of due process rights during the trials and infringements of their rights arising from deprivation of their liberty. 

Rights violated: The IACHR concluded that the Cuban State was responsible for violations of Articles I, II, IV, VI, IX, XI y XVII XX, XXI, XXII, XXV y XXVI of the American Declaration, to the detriment of the victims. It concluded that the State violated article V of the American Declaration to the detriment of Messrs. Nelson Alberto Aguiar Ramírez, Martha Beatriz Roque Cabello, José Luis García Paneque, Miguel Sigler Amaya, Guido Sigler Amaya, Ariel Sigler Amaya, Julio Antonio Valdés Guevara y Miguel Valdés Tamayo. It concluded that the State violated article X of the American Declaration, to the detriment of Messrs. Marcelo Cano Rodríguez, Efrén Fernández Fernández, Galbán Gutiérrez, Miguel Normando Hernández González, José Ubaldo Izquierdo Hernández, Librado Ricardo Linares García, Luís Milán Fernández, Fabio Prieto Llorente, Félix Navarro Rodríguez, Blas Giraldo Reyes Rodríguez, Omar Rodríguez Saludes, Omar Moisés Ruiz Hernández, Claro Sánchez Altarriba and Héctor Raúl Valle Hernández.


II. Recommendations 

	Recommendations
	State of compliance in 2020

	1. Order the immediate and unconditional release of the victims in this case, while overturning their convictions inasmuch as they were based on laws that impose unlawful restrictions on their human rights.
	Substantial partial compliance

	2. Adopt the measures necessary to adapt its laws, procedures and practices to international human rights laws.  In particular, the Commission is recommending to the Cuban State that it repeal Law No. 88 and Article 91 of its Criminal Code, and that it initiate a process to amend its Constitution to ensure the independence of the judicial branch of government and the right to participate in government.
	Pending compliance

	3. Redress the victims and their next of kin for the pecuniary and non-pecuniary damages suffered as a result of the violations of the American Declaration herein established.
	Pending compliance

	4. Adopt the measures necessary to prevent a recurrence of similar acts, in keeping with the State’s duty to respect and ensure human rights.
	Pending compliance


III. Procedural Activity 
1. On November 5, 2012, by Resolution MC 484/2011, the IACHR granted precautionary measures on behalf of one of the victims in this case, José Daniel Ferrer García.

2. On September 24, 2019, in the framework of the 173rd Period of Sessions, a working meeting was held between the IACHR and the petitioners to follow up on the recommendations made in Report No. 67/06.

3. On 2020, on August 17, the IACHR requested updated information on compliance from the State on compliance with the recommendations. As of the closing date of this report, the Commission had not received said information from the State. The IACHR notes with concern that the State has not provided updated information on this case since 2009. 
4. The IACHR requested updated information on compliance from the petitioners on compliance with the recommendations issued in Merits Report No. 67/06 on August 17, 2020.  The petitioners provided that information on October 2.
IV. Analysis of the information presented
5. The Commission considers that the information provided by the petitioners in 2020 is relevant for updating the monitoring of the case, inasmuch as it provides relevant data on recent measures adopted regarding compliance with at least one of the recommendations issued in Report No. 67/06.
V. Analysis of compliance with the recommendations
6. With regard to recommendation 1, in 2019, the petitioners updated the information provided on previous occasions regarding the release of the persons identified in Report No. 67/06. However, in previous years, the parties informed that, between July 2010 and March 2011, the Cuban government announced the release of 52 political prisoners, all victims in case 12,476, who were still in prison since 2003. Most of these people were transferred to Spain and the Cuban government stated that it would grant a type of parole (licencia extrapenal) to those prisoners of conscience who refused to leave the country upon their release. Nonetheless, the sentences that convicted the victims of Case 12.476 were not declared null, despite having been based on laws that impose illegitimate restrictions on their human rights.

7. Both in their communication and in the Bilateral Working Meeting, the petitioners stated that, as a result of a negotiation conducted between the Government of Cuba and the Government of Spain and the Catholic Church, most of the victims recorded in Report No. 67/06 were released and transferred to Spain, whereas others were released on condition of never coming back as a result of which they went to the United States. The petitioners also informed that certain other persons were released on the basis of a type of parole (licencia extrapenal) and that they are still in Cuban territory.
8. Regarding the persons released on the basis of this parole, the petitioners reported to the IACHR about its limited scope. They indicated that said measure is equivalent to that of parole, and therefore its application continues to restrict the right of the victims to freedom of movement and work because it prevents them from moving about freely inside and outside Cuban territory and because it hampers the possibility of gaining access to employment. According to the petitioners, this type of parole makes it possible for the State to maintain, at its discretion, constant surveillance over the victims, and therefore it can order their detention at any time.  

9. Regarding this matter, the petitioners reported to the Commission that some of the persons released on the basis of this parole continue to be the victims of intimidation and aggression by the State. They highlighted the situation of Mr. José Daniel Ferrer García, who according to data provided by the petitioners was arrested on September 8, 2019, along with one hundred political activists for participating in a peaceful march aimed at questioning the policies implemented by the Cuban Government. According to information provided by the petitioners, Mr. José Daniel Ferrer García was the victim of physical violence by state agents during his detention until his release in September 2019.   

10. In 2020, the petitioners reported that after forwarding their updated report in this case, Mr. José Daniel Ferrer García was arrested and placed in solitary confinement for allegedly having abducted and assaulted another person. In that regard, family members and international organizations denounced the violation of his rights to due process and to judicial guarantees in view of the judge’s refusal to allow the introduction of evidence to answer the accusations against him.  In April 2020, he was sentenced to four and a half years of imprisonment, which was commuted to four and a half years of house arrest. The petitioners indicate that the threats and aggression against and arrests of Mr. José Daniel Ferrer García stem from his position against the Communist Party of Cuba and the current government.
11. It is with concern that the Commission receives the information provided by the petitioners. Although the persons identified in Report No. 67/06 are currently free, it is also certain that the State has not implemented actions aimed at annulling the criminal cases filed against them. The IACHR stresses the specific situation of those persons released on the basis of a type of parole (licencia extrapenal) who are in a complicated situation with respect to the restrictions that said measures impose regarding the enjoyment and exercise of certain rights such as the right to freedom of movement and the right to work.
12. The IACHR observes that some of the persons released on the basis of this type of parole and who continue to stay in the State continue suffering from aggression which jeopardizes the exercise of their human rights. This has been documented by the Commission, who in 2019 stated on various occasions its concern for the persistent criminalization of the persons who are exercising their right to freedom of expression, as well as for arbitrary detentions, intimidation, and harassment to which activists, human rights defenders, and journalists are habitually subjected.
 The Commission reiterates that freedom of expression constitutes the cornerstone of a democratic State committed to the enjoyment and exercise of the human rights of all persons. It also emphasizes what was pointed out by the Inter-American Court regarding the need to recognize the connection between political rights, freedom of expression, and the right to freedom of assembly and association, which, together, make it possible for democracy to thrive, as a result of which the need for their protection does not extend merely to the dissemination of information or ideas that are favorably received or deemed harmless or of no account, but also with respect to what offends, turns out to be unpleasant, or disturbs the State or any sector of the population in Cuba
.  In its report of 3 February 2020, on the Situation of Human Rights in Cuba, the IACHR also emphasized the serious situation affecting the right to freedom of expression and association on the island. The IACHR recognized as positive the inclusion of the rights to association, assembly, and freedom of expression in the text of the 2019 Constitution. It noted, however, that it was concerned about the effectiveness of that right, in view of other constitutional and domestic provisions restricting expressions of political pluralism and imposing obstacles that prevent the exercise of these rights, as well as the lack of judicial or administrative mechanisms for their protection.
  The report also lists some of the usual practices of the State to prevent the full exercise of the right to freedom of expression, among them, state monopoly of the media, persecution of the independent press, criminalization of critical or politically motivated expressions of dissent, censorship and persecution of artists, and limitations on the right to freedom of expression on the Internet.

13. In this regard, the Commission reiterates that freedom of expression constitutes a fundamental element in the framework of a democratic State committed to the enjoyment and exercise of the human rights of all persons. It also emphasizes what the Inter-American Court has stated regarding the need to recognize the relationship between political rights, freedom of expression, the right of assembly and freedom of association which, together, make the democratic game possible, so that the need for their protection does not extend to the dissemination of information or ideas that are favorably received or considered inoffensive or indifferent, but also to those that offend, are ungrateful or disturb the State or any sector of the population
.

14. In that regard, the IACHR concludes that there has been substantial partial compliance with Recommendation 1. Nevertheless, it urges the State to adopt the measures that might be necessary and adequate to nullify the criminal cases filed against the persons identified in Report No. 67/06. 
15. With regard to recommendation 2, in 2019, the petitioners reported to the IACHR that Law No. 88 for the Protection of Cuba’s National Independence and Economy, as well as Article 91 of the Criminal Code of Cuba, which punishes the implementation of any acts against the Independence or Territorial Integrity of the State, continues to be in force in Cuba’s legal system. Regarding Law No. 88, the petitioners informed the IACHR that, although said legislation has not been applied since the summary trials of the year 2003 which gave rise to Report No. 67/06, Cuba’s legislative and judicial authorities have recently issued various public statements pointing out that it is possible that the State would enforce this legislation regarding persons that the State deems are promoters or collaborators of the goals of the Helms-Burton Act of the United States. 
16. The petitioners also mentioned the recent reform of the Constitution adopted in Cuba, as well as the referendum for its ratification conducted in February 2019. They pointed out that, despite the adoption of said amendments, the Constitution of Cuba has kept provisions that contribute to a scenario of repression against dissidents, journalists, and human rights defenders on the island. The petitioners especially stated their concern over subparagraph (m) of Article 121 of the Constitution of Cuba, which establishes that the State Council, comprised of the President, Vice-President, and Secretary of the National People’s Power Assembly, has the power, among others, to give general instructions to courts through the Government Council of the People’s Supreme Court of Justice. Said provision is related to what is set forth in Article 148 of the Constitution, which provides that, through its Government Council, the People’s Supreme Court of Justice initiates legislation and exercises regulatory authority, takes decisions and issues mandatory standards of compliance for all courts, and gives instructions whose observance are mandatory to establish consistent judicial practice for interpreting and enforcing the law. In the opinion of the petitioners, the interpretation and joint coordination of these provisions means that, under the new Constitution of Cuba, the National Judicial Branch is subject to the mandate and surveillance of the Executive Branch of Government, as well as to that of the National People’s Power Assembly. As a result, this situation is undermining the independence of the judicial branch and is jeopardizing the possibilities of access to justice in those situations in which human rights defenders, journalists, and political dissidents are experiencing restrictions on their human rights. 
17. The IACHR receives with concern the information provided by the petitioners. It also recalls that, according to the provision of the Inter-American Court of Human Rights, using criminal proceedings as a mechanism to restrict freedom of expression constitutes a matter of ultima ratio which, when it turns out to be legal, necessary, suitable, and proportional, must also be clear and precise to avoid interpretive ambiguities and arbitrariness in its application.
 Likewise, the IACHR notes that the use of criminal proceedings as a way to restrict freedom of express can lead to the deployment of a chilling or intimidating effect capable of triggering fear of being subjected to a criminal sanction that is unnecessary or disproportionate in a democratic society, which in turn can lead to self-censorship for both those on whom the sanction is imposed and for other members of society.
 
18. By virtue of the above, although the IACHR recognizes that the recently adopted Constitution of Cuba incorporates major progress in terms of human rights because it provides constitutional support for judicial safeguards such as habeas corpus and the principle of the presumption of innocence, as well as a catalogue of fundamental civil and political rights, it also urges the State to adopt the legislative and judicial measures that are necessary to ensure effective judicial independence capable of enforcing said safeguards for the benefit of everybody without discrimination.
 
19. In 2020, neither the State nor the petitioners presented information regarding compliance with this recommendation.  Therefore, the Commission concludes that this recommendations is pending compliance.

20. In connection with recommendation 3, concerning the recommendation to provide reparations to the victims and their next of kin for pecuniary and non-pecuniary damages sustained as a result of the violations stated in Report No. 67/06, the petitioners pointed out that, to date, the State continues to refuse pecuniary compensation to the victims and their next of kin for the physical, psychological, and pecuniary damages stemming from their illegal detention and subsequent deprivation of liberty. They also stated to the IACHR that the State has not adopted the necessary measures either to compensate or to restitute personal property taken from the victims at the time of their detention. 
21. In 2020, neither the State nor the petitioners presented information regarding compliance with this recommendation.  Therefore, the Commission concludes that compliance with it is pending.
22. As for recommendation 4, according to information provided by the petitioners, not only has the State not adopted the necessary measures to avoid repetition of the facts stated in Report No. 67/06, but rather it has adopted legislation that breaches international standards on freedom of expression. The petitioners informed the IACHR that, in April 2018, the State adopted Decree No. 349/2018 relative to Contraventions to the Regulations in the field of Cultural Policy and on the Provision of Artistic Services, which among other aspects, subjects the provision and contracting of artistic and cultural services and events to prior authorization from the State.
23. The IACHR receives with concern information provided by the petitioners and calls upon the State to adopt appropriate measures to ensure their concretization. It also reiterates what is set forth in the Preamble of the American Declaration of the Rights and Duties of Man on the need to recognize that the initial protection of human rights in the region comes from the comprehensive coordination of constitutional guarantees with their enshrinement in the Americas on the basis of what is laid out in the international instruments applicable to the continent. To that end, the IACHR invites the State to ensure that the interpretation and enforcement of its national laws are in accord with the rights and obligations provided for in said Declaration. Because of the above, the Commission concludes that compliance with this recommendation is pending. 

VI. Level of compliance of the case  
24. Based on the foregoing, the IACHR concludes that the level of compliance of the case is partial.  Consequently, the Commission will continue to monitor compliance with Recommendations 1, 2, 3 and 4. 
25. The Commission reiterates its appreciation to the State for releasing all of the victims of Case 12.476. Likewise, the Commission invites the parties to submit updated information on the actions taken to comply with the recommendations issued in its Merit Report No. 67/09.
VII. Individual and structural results of the case
26. This section highlights the individual and structural results of the case, which have been informed by the parties. 

A. Individual results of the case 
Restoration of the infringed right measures
· Between July 2010 and March 2011, the Cuban Government released all the victims of Case 12.476 – among them, Oscar Elías Biscet, José Daniel Ferrer García, José Luis González Tanquero, José Luis García Paneque, Juan Roberto de Miranda Hernández, Oscar Manuel Espinosa Chepe, Martha Beatriz Roque Cabello, Raúl Ramón Rivero Castañeda, José Gabriel Ramón Castillo, Pablo Pacheco Ávila, Ricardo Severino González Alonso, Carmelo Agustín Díaz Fernández, Horacio Julio Piña Borrego, Osvaldo Alfonso Valdés, Pedro Pablo Álvarez Ramos, Julio César Gálvez Rodríguez, Edel José García Díaz, Marcelo Cano Rodríguez, Ángel Moya Acosta, Manuel Vázquez Portal, Juan Adolfo Fernández Saínz, Nelson Moliné Espino, Eduardo Díaz Fleitas, Fidel Suárez Cruz, Jorge Olivera Castillo, Orlando Fundora Álvarez, Efrén Fernández Fernández, Víctor Rolando Arroyo Carmona, Héctor Maseda Gutiérrez, Mijail Bárzaga Lugo, Nelson Alberto Aguiar Ramírez, Antonio Ramón Díaz Sánchez, Regis Iglesias Ramírez, Héctor Palacios Ruiz, Marcelo López Bañobre, Alfredo Felipe Fuentes, Héctor Raúl Valle Hernández, Guido Sigler Amaya, Ariel Sigler Amaya, Félix Navarro Rodríguez, Librado Linares García, Léster Gonzalez Pentón, Omar Pernet Hernández, Antonio A. Villareal Acosta, Pedro Argüelles Morán, Alejandro González Raga, Mario Enrique Mayo Hernández, Alfredo Rodolfo Domínguez Batista, Reynaldo Miguel Labrada Peña, Julio Antonio Valdés Guevara, Luis Milán Fernández, Alexis Rodríguez Fernández, Leonel Grave de Peralta, Juan Carlos Herrera Acosta, Arnaldo Ramos Lauzerique, Miguel Valdés Tamayo, Miguel Galván Gutiérrez, José Miguel Martínez Hernández, José Ubaldo Izquierdo Hernández, Iván Fernández Carrillo, Diosdado Gonzalez Marrero, Margarito Broche Espinosa, Arturo Pérez de Alejo Rodríguez, Omar Ruiz Hernández, Blas Giraldo Reyes Rodríguez, Alfredo Manuel Pulido López, Normando Hernández Gonzalez, Luis Enrique Ferrer García, Próspero Gaínza Agüero, Claro Sánchez Altarriba, Ricardo Enrique Silva Gual, Jesús Mustafá Felipe, Manuel Ubals González, Fabio Prieto Llorente, Omar Rodríguez Saludes, Orlando Zapata Tamayo, Rafael Mollet Leyva, Miguel Sigler Amaya and Cruz Delia Aguilar Mora.
B. Structural results of the case 

· No structural results have been informed by the parties. 
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