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FOLLOW-UP FACTSHEET OF REPORT No. 50/01
 CASE 12.069
DAMION THOMAS
 (Jamaica)

I. Summary of Case  

	Victim (s): Damion Thomas
Petitioner (s): Allen & Overy LLP
State: Jamaica
Merits Report No.: 50/01, published on April 4, 2001
Admissibility Report No.: 54/00, adopted on June 15, 2000
Themes:  Domestic Legal Effects / Right to Life / Death Penalty / Right to Humane Treatment / Right to a Fair Trial / Judicial Protection / Conditions of Detention / Torture, Cruel, Inhuman and/or Degrading Treatment / Right to Personal Liberty.  
Facts: This case refers to systematic physical and psychological abuse inflicted on Damion Thomas who was convicted of non-capital murder on May 3, 1996 and who was subsequently imprisoned at St. Catherine’s District Prison.
Rights violated: The Commission concluded that the State was responsible for failing to respect the physical, mental and moral integrity of Damion Thomas and, in all of the circumstances, subjecting Damion Thomas to cruel or inhuman punishment or treatment, contrary to Articles 5(1) and 5(2) of the Convention, all in conjunction with violations of the State's obligations under Article 1(1) of the Convention.


II. Recommendations

	Recommendations
	State of compliance in 2020

	1. Grant the victim an effective remedy, which included compensation.
	Pending compliance

	2. Conduct thorough and impartial investigations into the facts of the pertinent incidents denounced by the Petitioners in order to determine and attribute responsibility to those accountable for the violations concerned and undertake appropriate remedial measures.
	Pending compliance

	3. Review its practices and procedures to ensure that officials involved in the incarceration and supervision of persons imprisoned in Jamaica are provided with appropriate training concerning the standards of humane treatment of such persons, including restrictions on the use of force against such persons.
	Partial compliance

	4. Review its practices and procedures to ensure that complaints made by prisoners concerning alleged mistreatment by prison officials and other conditions of their detention are properly investigated and resolved.
	Partial compliance


III. Procedural Activity 
1. In 2020, the IACHR requested updated information on compliance from the State and from the petitioners on August 17. The State provided this information on October 15, 2020. The Commission welcomes the fact that the State provided information after five years.

2. The IACHR requested updated information on compliance with the recommendations from the petitioners on August 17, 2020. As of the closing date of this report, the Commission had not received such information from the petitioners.   

IV. Analysis of the information presented 

3. The Commission considers relevant the information provided by the State in 2020 concerning measures adopted with respect to compliance with at least one of the recommendations issued in Merits Report No. 50/01
V. Analysis of compliance with the recommendations 

4. With regards to the first recommendation, in 2015, the State reiterated that it considered the proper line of action for obtaining a remedy was for Mr. Thomas to exhaust his internal remedies in the local courts. The State furthermore indicated that it considered the IACHR’s reference to compensation both vague and incoherent, since in its view, the Commission had not established the reason for the compensation or defined the principles on which it would be based.

5. In 2020, the State noted that, while it has not offered any financial compensation to Damion Thomas, it has guaranteed other effective remedies in accordance with the Commission’s conclusions regarding violations of his right to humane treatment. The State indicated that it had diligently investigated Mr. Thomas’ complaints, provided appropriate human rights training to prison staff, and ensured the existence of independent bodies able to conduct effective investigations into alleged abusive behavior by prison officials. The State also indicated that effective redress for a human rights violation goes beyond monetary compensation and includes appropriate measures to provide satisfaction for the injured party and guarantees of non-repetition, contending, therefore, that the aforementioned efforts constitute an effective remedy for the violations of the victim’s human rights. In this connection, the State noted that the Commission had only accepted the account of the facts given by Mr. Thomas after deeming that the State had not properly investigated his complaints. The State further indicated that, for it to be able to determine any appropriate monetary compensation, it must have knowledge of all the material facts. To that effect, the State noted that Mr. Thomas has not cooperated with it in its investigations, meaning that the State, by no fault of its own, lacks the information necessary to undertake any effort to compensate him financially. Accordingly, the State considered that, because the victim is entitled to waive compensation, Mr. Thomas’ lack of cooperation in the investigations constitutes a tacit rejection of any redress. In view thereof, the State requested that the Commission declare total compliance with this recommendation.
6. 2010, the petitioners informed that Damion Thomas had not been granted any remedy by the State of Jamaica, nor has he been granted any compensation.

7. The Commission reiterates to the State that it is a principle of international law that any breach of an international obligation resulting in harm gives rise to the duty to adequately redress such harm.
 In accordance with the jurisprudence of the inter-American system, victims of human rights violations have the right to adequate compensation for the harm suffered, which must be concretized through individual measures aimed at restoring, compensating and rehabilitating the victim, as well as satisfaction and guarantees of non-repetition.
 Further, a State cannot modify or disregard this obligation by relying on its domestic law.
 In this sense, the Commission invites the State to provide Mr. Thomas with compensation, and to inform it of this. The Commission also understands the position of the State that it lacks the information necessary to undertake any effort to compensate the victim financially because Mr. Thomas has not cooperated in the investigations into the facts of the case. On this matter, the Commission requests that the State provide additional information on the reasons it is asserting a lack of cooperation from Mr. Thomas. The IACHR also invites the State to use all measures at its disposal to reach out to and engage in talks with the victim in an effort to ascertain the harm caused to him by the violation of his human rights and hence, determine the measures required to ensure effective reparations to him. The IACHR also invites the State to inform the Commission about measures taken to initiate this dialogue, as well as any outcomes achieved. Based on the foregoing, the Commission finds that Recommendation 1 is pending compliance. 
8. Regarding the second recommendation, in 2007, the State informed that it had brought the matter concerning Mr. Damion Thomas to the attention of the Office of the Public Defender, the one empowered under Jamaican law to receive and investigate complaints from inmates.
 In 2015, the State reported that it had conducted exhaustive and impartial inquiries into Mr. Thomas’s allegations. However, the State noted that Mr. Thomas has not provided any information to facilitate the investigation.

9. In 2020, the State indicated that it had taken all reasonable measures to conduct an investigation into the facts of this case, but that such efforts had been frustrated by a lack of cooperation from Mr. Thomas. The State noted that, because the duty to investigate is not an obligation to produce results, but rather one of conducting an investigation, the mere fact that its investigations have not yielded a satisfactory result does not mean the State has not been able to comply with this recommendation. The State likewise indicated that the passage of time—since at least September 20, 1998—undermines its ability to effectively establish the material facts since it is unlikely that the available witnesses and physical evidence still retain their probative value. The State noted that this has been aggravated by Mr. Thomas’ lack of willingness to cooperate in its investigations. In view thereof, the State holds that any further effort to investigate this matter would be of no use or unjustified and observed that, despite the victim’s complaints in 2010 alleging that the State had not conducted effective investigations, in 2015 the State provided an update on its investigation efforts. The State therefore contends that those complaints are not valid rebuffs of the information it has provided since 2015. In view of the foregoing, the State requested that total compliance with this recommendation be declared.
10. In 2010, the petitioners informed that the State had not conducted any investigation into the facts of the incidents of the present case. They petitioners further expressed that as far as they were aware, responsibility had not been attributed to anyone in respect of the violations of Damion Thomas’ human rights and no remedial measures had been undertaken.

11. The Commission takes note of the information presented by the State indicating that it had conducted exhaustive and impartial investigations into the violations Mr. Thomas’ rights, but that such efforts had been frustrated by his lack of cooperation and because of the passage of time since the events occurred. In that respect, the IACHR recalls that the duty to investigate “must be discharged in a serious manner, not as a mere formality that is doomed to fail from the very beginning and it must pursue a goal and be undertaken by the State as its own legal duty rather than a mere processing of private interests, dependent upon the procedural initiative of the victim or the victim’s next of kin or on the contribution of evidence by private parties without an actual quest for truth on the part of the public authorities.”
 Accordingly, the IACHR requests that the State present detailed and up-to-date information about actions taken to comply with this recommendation. In view of the foregoing, the Commission considers that Recommendation 2 is pending compliance. 
12. With regards to the third recommendation, in 2015, the State indicated that in Jamaica, training is provided to personnel involved in the incarceration and supervision of prisoners, and there is constant oversight to guarantee that the standards of humane treatment are met. In this regard, the State reported that the Inspectorate of the Department of Correctional Services provides sensitivity training for prison personnel that cover the relevant international standards and obligations, as well as Jamaican law concerning the standards of humane treatment and restrictions on the use of force.

13. In 2020, the State indicated that it has continued to provide effective human rights training to prison staff. The State reiterated that this training is given to ensure compliance with international standards on humane treatment, indicating that as part of its efforts to ensure it is providing proper training, it has collaborated with international partners. The State noted that, in 2016 for example, prison staff received training on international standards concerning the treatment of inmates, thanks to an initiative of the Embassy of the United States of America. The training was primarily aimed at ensuring an effective rehabilitation process. Additionally, the State observed that the petitioners have not provided information since 2015 to contest the State’s information regarding this recommendation, thereby contending that there is no basis for concluding that it has not guaranteed the delivery of suitable human rights-related training to prison staff. The State therefore requests that the Commission declare total compliance with this recommendation.
14. In 2008, the petitioners indicated that the State of Jamaica has not carried out any review of the practices and procedures of officials involved in the incarceration and supervision of prisoners in Jamaica (in either St. Catherine District prison or the Horizon Remand Centre, to which Damion Thomas was transferred on March 3, 2007). The petitioners further expressed that they are not aware of officials being given any training relating to the humane treatment of prisoners and restrictions on the use of force against them.

15. The IACHR values the actions adopted by the State to comply with this recommendation, in particular, the provision of training by the Inspectorate of the Department of Correctional Services to prison personnel on human rights standards and obligations and the training offered in 2016 to prison staff under an initiative of the Embassy of the United States of America. The Commission notes, however, that the specific information about implementation of the training is not up-to-date inasmuch as the most recent training reported was given in 2016. In this regard, the Commission recalls the importance of ensuring that those involved in detaining and guarding prisoners in Jamaica receive ongoing training on standards concerning the humane treatment of inmates as this is an institutional-strengthening measure aimed at guaranteeing the non-repetition of what transpired in the instant case. Accordingly, the IACHR invites the State to furnish up-to-date information on measures to comply with this recommendation and provide details on the training already given, e.g., the number of individuals trained and their positions, when the training was held and the topics covered, and measures to ensure the sustainability of that training. In view of the foregoing, the Commission considers compliance with Recommendation 3 to be partial.
16. Regarding the fourth recommendation, in 2015, the State informed that there are different mechanisms for investigating and monitoring reports or complaints by prisoners, indicating that these reports could be made to the Warden of the pertinent prison, who is required to investigate them. The State likewise indicated that other competent authorities for investigating such reports are the Department of Correctional Services; the police force; the Inspectorate of the Ministry of National Security, which investigates incidents at correctional centers and can recommend disciplinary action against officers; the Parliamentary Subcommittee, which oversees the prison system and its policies; the Office of the Public Defender, as an independent commission of Parliament; and the Independent Commission of Investigation (INDECOM), which receives reports from anyone about correctional officers.

17. In 2020, the State requested the Commission to declare total compliance with this recommendation. In this regard, the State noted that since 2015, it has detailed the different mechanisms in place to enable independent and effective investigations of alleged abuses committed by prison officials, namely, the Independent Investigation Commission and the Office of the Ombudsperson. The State further noted that the Commission had examined the petitioners’ 2008 complaint about the lack of government investigation mechanisms and that this complaint is now obsolete, especially because, among other things, the Independent Investigation Commission was established in 2010 and the most recent information from the State is from 2015. The State indicated that there is therefore no basis for disputing that it has fully complied with this recommendation.
18. In 2008, the petitioners indicated that the State of Jamaica has not undertaken any review of the practices and procedures through which prisoners may complain of any alleged mistreatment, or about their conditions of detention. The petitioners stated that they therefore understand that complaints of mistreatment by Jamaican prisoners, or complaints about their conditions of detention, are still not being properly investigated and resolved.

19. The Commission considers that the information presented by the State reiterates the report submitted in 2015. Accordingly, the Commission invites the State to proportionate additional information that would make it possible to assess how it has complied with this recommendation in recent years, considering that this is structural and aimed at ensuring non-repetition of the facts in this case. In this regard, the Commission requests that the State provide details on what mechanisms have been available for ensuring that complaints lodged by inmates regarding alleged abuses committed by prison staff and other conditions of their detention are investigated and handled. Based on this, the Commission finds that Recommendation 4 is partially complied.
VI. Level of compliance of the case  

20. Based on the foregoing, the IACHR concludes that the compliance of the case is partial. Consequently, the Commission will continue to monitor Recommendations 1, 2, 3 and 4.  
21. The Commission invites the State to adopt actions to comply with the first recommendation issued in Merits Report No. 50/01 and to inform it of these actions. At the same time, the Commission invites the petitioners to present information regarding the State’s compliance with the recommendations.
VII. Individual and structural results of the case 

22. This section highlights the individual and structural results of the case which have been informed by the parties. 

A. Individual results of the case 

· No individual results have been informed by the parties. 
B. Structural results of the case 

Institutional strengthening

· Provision of training by the Inspectorate of the Department of Correctional Services to prison personnel on human rights standards and obligations.
· Training provided in 2016 to prison staff on international standards concerning the treatment of inmates as part of an initiative of the Embassy of the United States of America. 
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