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FOLLOW-UP FACTSHEET OF REPORT No. 76/02
CASE 12.347
DAVE SEWELL
(Jamaica)
I. Summary of Case  

	Victim (s): Dave Sewell
Petitioner (s): Saul Lehrfreund (The Death Penalty Project)
State: Jamaica

Merits Report No.: 76/02, published on December 27, 2002

Admissibility Report: Analyzed in the Merits Report No. 76/02
Precautionary Measures: Granted on December 4, 2000
Themes: Domestic Effects / Right to Life / Death Penalty / Right to Humane Treatment / Right to a Fair Trial / Judicial Protection / Conditions of Detention / Torture, Cruel, Inhuman and/or Degrading Treatment / Right to Personal Liberty. 
Facts:
This case refers to Dave Sewell who was convicted and mandatorily sentenced to death by hanging on April 6, 1998 for capital murder pursuant to Jamaica’s Offences Against the Person Act, 1864, as amended by the Offences Against the Person (Amendment) Act 1992. The Offences Against the Person Act prescribed death as the mandatory punishment for all individuals convicted of capital murder and therefore, once the jury in Mr. Sewell’s case found him guilty of capital murder, the death penalty was the only available punishment.
Rights violated: The Commission concluded that the State was responsible for: a) violating Articles 4(1), 5(1), 5(2) and 8(1) of the Convention in respect of Mr. Sewell, in conjunction with violations of Articles 1(1) and 2 of the Convention, by sentencing him to a mandatory death penalty; b) violating Articles 5(1) and 5(2) of the Convention in respect of Mr. Sewell, in conjunction with violations of Article 1(1) of the Convention, by reason of his treatment and conditions in detention; c) violating Articles 7(5) and 8(1) of the Convention, in conjunction with violations of Article 1(1) of the Convention, by reason of the delay in trying Mr. Sewell; and d) violating Articles 8(1) and 25 of the Convention in respect of Mr. Sewell, in conjunction with violations of Article 1(1) of the Convention, by reason of the denial to Mr. Sewell of recourse to a Constitutional Motion for the determination of his rights under domestic law and the Convention in connection with the criminal proceedings against him. 


II. Recommendations

	Recommendations
	State of compliance in 2020

	1. Grant Mr. Sewell an effective remedy which includes commutation of sentence in relation to the mandatory death sentence imposed upon Mr. Sewell, and compensation in respect of the remaining violations of Mr. Sewell’s rights under the American Convention as concluded above.
	Substantial partial compliance

	2. Adopt such legislative or other measures as may be necessary to ensure that the death penalty is not imposed in contravention of the rights and freedoms guaranteed under the Convention, including and in particular Articles 4, 5 and 8.
	Total compliance
 

	3. Adopt such legislative or other measures as may be necessary to ensure that the conditions of detention in which Mr. Sewell is held comply with the standards of humane treatment mandated by Article 5 of the Convention.
	Total compliance


	4. Adopt such legislative or other measures as may be necessary to ensure that the right to a fair hearing under Article 8(1) of the Convention and the right to judicial protection under Article 25 of the Convention are given effect in Jamaica in relation to recourse to Constitutional Motions in accordance with the Commission’s analysis in this report.
	Partial substantial compliance


III. Procedural Activity 
1. On October 22, 2019 the IACHR called the parties to hold a Working Meeting during its 174 Period of Sessions in Ecuador. The meeting took place on November 12 only with the petitioners. The same day the State informed the IACHR its impossibility to attend the meeting

2. In 2020, the state presented the Commission with information on compliance with the recommendations of its Merits Report No. 76/02 of January 17. Subsequently, on August 17, 2020, the IACHR requested the state to provide up-to-date information on compliance, and the state submitted this information on October 16, 2020. The Commission appreciates the fact that, after five years, the state has provided information

3. The IACHR requested updated information on compliance from the petitioners on August 17, 2020 and the petitioners presented said information on September 23, 2020.
. 
IV. Analysis of the information presented 

4. The Commission considers that the information provided by both parties in 2020 is relevant to the measures adopted on at least one of the recommendations made in Report No. 76/02.   

V. Analysis of compliance with the recommendations 

5. The State provided no information about compliance with the first recommendation in 2019. In 2015, the State informed that the Governor-General had commuted Mr. Sewell’s sentence to life imprisonment pursuant to the ruling of the Judicial Committee of the Privy Council in the Pratt & Morgan
 case and that he had been released from prison on December 12, 2013.
 The State indicated that pursuant to Pratt & Morgan decision, in any instance where the period between a sentence of death and the time of execution exceeds five years, the carrying out of that execution is presumed to be inhuman and degrading punishment and therefore, inconsistent with Jamaican law. The State further indicated that it considered that the IACHR’s reference to awarding compensation to the victim both vague and incoherent, noting that the type of compensation would depend on the reason for awarding it, which the Commission had not established. The State expressed that although the laws had been reformed pursuant to the Privy Council’s decision in Lambert Watson v. Jamaica,
 prior to that ruling, imposition of the death penalty in cases like the present one had been mandatory and therefore, compensation was awarded only to persons sentenced to death after the Privy Council’s ruling. The State informed that, in the present case, it considered that compensation had been awarded with the commutation of the sentence.
 

6. In 2020, the state requested the Commission to declare that this recommendation had been fully complied with because, in its view, it has guaranteed effective reparations, including commuting the sentence, releasing the victim, and other non-pecuniary reparation measures. Regarding compensation, it pointed out that the Commission has not given guidelines on how it should be guaranteed, and it therefore assumes that compliance with this recommendation must be compatible with international jurisprudence in the matter. Regarding this, the state indicated that, in the instant case, there is no information to ascertain that material damage or pecuniary loss had been sustained because of any of the violations that the Commission found in its Merits Report No. 76/02. Therefore, the only type of harm that the state could be required to redress was moral, or non-pecuniary, damage. It indicated that an effective remedy for the moral damage is not always pecuniary. On this matter, the State cited the case of Vélez Loor v. Panama, in which the Inter-American Court pointed out that non-pecuniary damages can only be compensated in two ways. First, by paying an amount of money or providing goods or services that are quantifiable in pecuniary terms, and second, by conducting a public action of official condemnation of the human rights violations involved and making commitments and efforts to prevent their repetition and to guarantee recognition of the victim’s dignity. The state asserted that, in cases of moral damages, the fact that a pecuniary payment is not made does not mean that, without further ado, no compensation was given or that the state did not provide another effective redress

7. Also in 2020, the state referred to the case of Hilaire, Constantine and Benjamin et al. v. Trinidad and Tobago, in which it pointed out that the Court found a violation of the American Convention because of detention conditions and had ordered improvements to be made to those conditions, not a pecuniary compensation. It indicated that the state continues to adopt measures to improve the conditions of penitentiaries (for example, classifying the inmates so that they can be transferred to medium-risk prisons to reduce overcrowding and with monitoring by independent bodies to guarantee compliance with minimum standards). Furthermore, it pointed out that, if it was assumed that the victims had sustained psychological damage because of detention conditions, according to the Vélez Loor v. Panama case, the moral damage would be compensated for by the provision of services that could be quantified in pecuniary terms. Regarding this, it indicated that penitentiaries for adults benefit from a wide range of medical services, including access to psychologists, psychiatrists, and physicians and, if there has been any kind of psychological damage, the state has taken the measures to provide the services needed to repair said injury. The state also pointed out that it has adopted relevant legislative measures to guarantee that capital punishment will not be mandatory in Jamaica. It referred to legislative changes which, along with the Sentencing Guidelines for Use by Judges of the Supreme Court of Justice of Jamaica and Parish Courts, instruct that, before issuing a judgment of life imprisonment, evidence from the defense must be taken into consideration. In addition, it indicated that plans have been made to review all sentences issued under the Offences Against the Person (Amendment) Act 199.
8. In 2015, the representatives informed that Mr. Sewell’s death sentence was commuted to a term of life imprisonment by the Governor-General of Jamaica in July 2003.
 In 2018, the petitioners informed that they believed that Mr. Sewell had been released from prison and were making enquires to obtain further information regarding his release. Furthermore, the petitioners indicated that, as far as they were aware, Mr. Sewell had not received any compensation to date for the violations he suffered. During 2019, the petitioners informed the IACHR that Mr. Sewell’s sentence had been commuted in 2003 and that he had been released in December 2013. However, they noted that they did not know whether the State had provided him with any compensation to date. In 2020, the petitioners reiterated the information they submitted in 2019 and pointed out that, as far as they know, the victim in the instant case has not received any compensation for the violations he sustained.
9. The Commission positively views that Mr. Sewell’s death sentence was commuted to life imprisonment by the Governor-General of Jamaica in 2003 and that he was released from prison on December 12, 2013. Regarding the provision of compensation to the victim, the Commission reminds the State that it is a principle of international law that any breach of an international obligation resulting in harm gives rise to the duty to adequately redress such harm.
 In accordance with the jurisprudence of the inter-American system, victims of human rights violations have the right to adequate compensation for the harm suffered, which must be concretized through individual measures aimed at restoring, compensating and rehabilitating the victim, as well as satisfaction and guarantees of non-repetition.
 Further, a State cannot modify or disregard this obligation by relying on its domestic law.
 In this sense, the Commission urges the State to provide Mr. Thomas with compensation, and to inform it of this. Regarding the position expressed by the state, the Commission requests detailed information about the measures that were implemented, in addition to commutation of the death sentence for the victims, to provide effective redress to the victims in the instant case. These measures must include compensation, according to the text of the recommendation made by the IACHR and the terms of conclusions issued in Merits Report No. 76/02. The IACHR also invites the state to engage in a dialogue with the victims in the instant case and to reach out to them so as to ascertain the specific harm that was caused to them as a result of the violation of their human rights and so that it could, as a result, determine the measures needed to ensure effective redress for them. Based on the foregoing, the Commission finds that Recommendation 1 is substantially partially complied.

10. The State provided no information about compliance with the fourth recommendation in 2019. In 2015, the State asserted that judicial guarantees and the right to judicial protection are duly protected under Sections 13 and 16 of the Charter of Fundamental Rights and Freedoms of Jamaica and have been expanded by the jurisprudence of the Judicial Committee of the Privy Council and the Court of Appeal of Jamaica.
 In addition, the State indicated that it does not oppose considering the provision of legal assistance to persons wishing to file constitutional motions but maintains that the State does not have an obligation to do so under Article 8 of the American Convention. In 2020, the state reiterated that the Legal Aid Act has come into force since the publication of Merits Report No. 76/02, although it explained that the section governing said aid in civil matters has not yet come into force. The state also informed that it has provided financial support to legal aid centers, such as the Legal Aid Clinic of the Norman Manley Law School and the Kingston Legal Aid Clinic (which also operates in Mandeville and May Pen), which provide legal services either free of charge or at low rates. As a result, the state pointed out that it has adopted suitable measures to guarantee legal aid for filing constitutional complaints or other civil cases and that, therefore, it has complied with this recommendation
11. In 2019 and 2020, the petitioners have not presented information about measures adopted by the State to comply with this recommendation.  

12. The Commission notes that the jurisprudence of the Judicial Committee of the Privy Council and the Court of Appeal of Jamaica have expanded the scope of the rights to judicial guarantees and judicial protection as established in the Charter of Fundamental Rights and Freedoms of Jamaica. The Commission also appreciates the information provided by the state regarding the Legal Aid Act in force since publication of Merits Report No. 76/02 (except for the section governing legal aid in civil matters) and about how the state has granted financial support to some of the legal aid centers that provide free or low-cost legal services. Regarding this, the IACHR deems that the measures reported by the state are geared towards guaranteeing, in Jamaica, the right to an impartial hearing and the right to judicial protection, in accordance with the terms of Merits Report No. 76/02, in the understanding that the objective of the Legal Aid Act and the financial support given to legal aid centers is to allow persons to have access to legal aid for filing constitutional complaints in domestic courts. So that it can declare that this recommendation has been complied with, the Commission invites the state to provide additional specific information that would make it possible to assess the implementation of the Legal Aid Act, as well as information about legal and regulatory protection of the right to an impartial hearing. It also invites the petitioners to state their position regarding the measures reported by the state to comply with this recommendation. In view of the above, the Commission observes that the parties have contributed relevant information to update the compliance status of this recommendation and deems that said recommendation is partially substantially complied.
VI. Level of compliance of the case  
13. Based on the foregoing, the IACHR concludes that the compliance of the case is partial. Consequently, the Commission will continue to monitor Recommendations 1 and 4.   
VII. Individual and structural results of the case 

14. This section highlights the individual and structural results of the case which have been informed by the parties. 

A. Individual results of the case 

Restoration of the infringed right measures

· Dave Sewell’s death sentence was commuted to a term of life imprisonment by the Governor-General of Jamaica in July 2003.
· Dave Sewell was released from prison on December 12, 2013. 
B. Structural results of the case 

Non-Repetition Measures

· All mandatory death sentences imposed under the Offences Against the Persons (Amendment) Act 1992 were quashed and each case was to be reviewed to determine the appropriate sentence to be imposed on each individual.  

· The 2004 decision of the Judicial Committee of the Privy Council in Lambert Watson v. Jamaica resulted in all of the individuals on death row being removed from death row and placed within the general prison population, pending the outcome of the hearings as to the appropriateness of the death sentence previously imposed on them in a mandatory fashion.

· The jurisprudence of the Judicial Committee of the Privy Council and the Court of Appeal of Jamaica have expanded the scope of the rights to judicial guarantees and judicial protection as established in the Charter of Fundamental Rights and Freedoms of Jamaica
· Financial support granted by the state to legal aid centers that provide free or low-cost legal services, such as the Legal Aid Clinic of the Norman Manley Law School and the Kingston Legal Aid Clinic (which also operates in Mandeville and May Pen).
Legislation/Regulations 

· Legislative amendments to the Offences Against the Persons Act 1992, the Parole Act 1978, the Criminal Justice [Reform] Act of 1978 and the Gun Court Act 1974, pursuant to the Offences Against the Persons (Amendment) Act 2005 (entered into force 18 February 2005) and the Offences Against the Persons (Amendment) Act 2006, resulted in removal of the mandatory application of the death penalty to persons convicted of murder from Jamaican legislation.  
· Legal Aid Act.
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