CHAPTER V
“DESACATO” LAWS AND CRIMINAL DEFAMATION
A.

Introduction

1. The Reports of the Rapporteur for Freedom of Expression for 1998 and 2000
included the issue of “desacato” laws in force in the Hemisphere.357 The Rapporteur considers it
important to follow up on the recommendations made in the two reports, principally with respect
to the need to abolish such laws in order to bring domestic legislation into line with the
standards recognized by the inter-American system regarding the exercise of the right to
freedom of expression. The Office of the Special Rapporteur intends to continue this follow-up
every two years, since that is a prudent time to allow the member states to move ahead with the
necessary legislative procedures to make the recommended abolitions or adjustments of their
laws.
2. Regrettably, the Office of the Special Rapporteur finds that there has been no
significant progress since the publication of the last report on the matter, as very few countries
have abolished their descato laws, notwithstanding the fact that there are some initiatives
underway in other countries that are in the process of doing so.
3. It is also a source of concern for the Office of the Special Rapporteur that laws on
broadly termed “offenses against honor”, which include slander and libel, are used for the same
purposes as desacato laws. Deficient regulation in this area or arbitrary enforcement could
result in the recommended abolition of desacato laws being of little use. This affirmation was
made in the above-mentioned Reports of the Rapporteur, and yet no progress has been
recorded in that connection.
4. On this occasion, the Office of the Special Rapporteur reiterates and updates the
arguments in favor of the abolition of desacato laws. Following, this report looks closely at a
number of considerations to do with offenses against honor, and the importance of legislative
reform in that respect, or, at least, the need for judicial reinterpretation as regards their
enforcement. Finally, the report lists the countries that have made progress in the abolition of
desacato laws and describes other initiatives aimed both at the abolition and the amendment of
the laws on offenses against honor in each country.
B.

Desacato laws are incompatible with Article 13 of the Convention.

5. The statement in the title of this section dates back a long way. As the Office of the
Special Rapporteur mentioned in past reports, the Inter-American Commission on Human
Rights undertook an analysis of the compatibility of desacato laws with the American
Convention on Human Rights in a 1995 report.358 The Commission found that such laws were
not compatible with the Convention because they lend themselves “to abuse, as a means to
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silence unpopular ideas and opinions, thereby repressing the debate that is critical to the
effective functioning of democratic institutions.” 359 The Commission further stated that desacato
laws give a higher level of protection to public officials than is offered to private citizens. This is
in direct contravention of the “fundamental principle in a democratic system that holds the
government subject to controls, such as public scrutiny, in order to preclude or control abuse of
its coercive powers.” 360 Citizens must, therefore, have the right “to criticize and scrutinize the
officials’ actions and attitudes in so far as they relate to the public office.” 361 Desacato laws
ultimately deter critical speech because individuals will not want to subject themselves to
imprisonment or monetary sanctions. Even those laws providing a defense if the accused can
prove that the statements were true improperly restrict speech because they do not allow for the
fact that much criticism is opinion and therefore not susceptible to proof. Desacato laws cannot
be justified by saying that their purpose is to protect “public order” (a permissible purpose for
regulation of speech under Article 13), as this is in contravention of the principle that “a properly
functioning democracy is indeed the greatest guarantee of public order.” 362 Moreover, there are
other, less-restrictive means besides criminal contempt laws by which governmental officials
can defend their reputations from unwarranted attacks, such as replying through the media or
bringing a civil action against individuals for libel or slander. For all of these reasons, the
Commission concluded that desacato laws are incompatible with the Convention and called
upon states to repeal these laws.
6. At the same time as, and in the wake of this fundamental opinion of the IACHR,
international organizations and NGOs around the world have uniformly expressed the need to
abolish such laws, which limit free speech by punishing speech that shows disrespect towards
public officials. Many of these expressions have been cited in past reports of the Office of the
Special Rapporteur. To summarize:
7. In March 1994, the Inter-American Press Association (IAPA) held a hemispheric
conference on freedom of the press at Chapultepec Castle in Mexico City. The Declaration of
Chapultepec has been signed by the Heads of State of 21 of the region’s States and is widely
regarded as a model standard for freedom of expression 363. On the matter of desacato laws,
Principle 10 of the Declaration provides that, “No news medium nor journalist may be punished
for publishing the truth or criticizing or denouncing the government.”
8. On November 26, 2000, Abid Hussain, the then UN Special Rapporteur on Freedom
of Opinion and Expression, Freimut Duve, OSCE Representative on Freedom of the Media, and
Santiago Canton, the then Rapporteur for Freedon of Expression of the IACHR, issued a joint
declaration that included the following statement: “In many countries laws are in place, such as
criminal defamation laws, which unduly restrict the right to freedom of expression. We urge
states to review these laws with a view to bringing them in line with their international
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obligations.” At another joint meeting in November of 2000, the Rapporteurs adopted another
joint declaration, which elaborated on the problem of desacato and criminal defamation laws. In
this Declaration, the Rapporteurs advocated the replacement of criminal defamation laws with
civil laws and stated that the State, objects such as flags or symbols, government bodies and
public authorities should be banned from bringing defamation actions.
9. In July 2000, Article XIX, the global nongovernmental organization which takes its
name from the Universal Declaration of Human Rights’ article protecting freedom of expression,
promulgated a set of Principles on Freedom of Expression and Protection of Reputation.364
Principle 4(a) states that all criminal defamation laws should be abolished and replaced, where
necessary, with appropriate civil defamation laws.365 Principle 8, regarding public officials,
states that, “Under no circumstances should defamation law provide any special protection for
public officials, whatever their rank or status.”
10. In October 2000, the IACHR approved the Declaration of Principles on Freedom of
Expression,366 promulgated by the Office of the Special Rapporteur for Freedom of Expression.
The Declaration is meant to be a definitive interpretation of Article 13 of the Convention.
Principle 11 deals with desacato laws. 367
11. In his January 2000 report, the UN Special Rapporteur on Freedom Opinion and
Expression also spoke out against criminal defamation laws and, in particular, laws providing
special protection for public officials.368
12. As mentioned, these positions were summarized in past reports of the Office of the
Special Rapporteur. In this report, the Rapporteur underscores that the near-universal
agreement on the need to repeal desacato laws remains in effect, as can be observed from the
following examples:
13. The World Bank’s World Development Report 2002369 devotes a chapter to the
importance of the media in this area. On the specific issue of desacato laws, the report says,
“Particularly restrictive are insult laws, protecting select groups such as royalty, politicians, and
government officials from criticism. Usually, insult laws make it a criminal offense to injure the
"honor and dignity" or reputation of these selected individuals and institutions, regardless of
truth. A study of 87 countries found such laws to be surprisingly prevalent, particularly in
defamation suit. In Germany and the United States are rarely, if ever, invoked. Yet in many
developing countries, they are the primary means of harassing journalists.
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14. The Tenth General Meeting of the International Freedom of Expression Exchange
was held on September 13, in Dakar, Senegal370. The declaration signed by the organizations
taking part371 says that laws designed to give special protection from public criticism and press
scrutiny to national leaders, high officials, state symbols and nationhood are anachronisms in
democracies, and threats to all citizens' rights to full and free access to information about their
governments. The declaration urges governments to remove these outmoded laws from their
statute books. Finally, it says, “Normal, reasonable libel, slander and defamation legislation
equally available to all members of society is sufficient protection against any unfair attacks.
Such laws should be civil, not criminal, in nature and should provide for demonstrable damages
only. Public officials are due less--not more--protection from criticism than private citizens.
Public bodies, categories of officials, institutions, national symbols and countries should not be
immune to spirited comment and criticism within democracies that honor freedom of expression
and freedom of the press.”
15. On December 9, 2002, the UN Special Rapporteur on Freedom of Opinion and
Expression, Ambeyi Ligabo, the OSCE Representative on Freedom of the Media, Freimut Duve,
and the Special Rapporteur of the IACHR on Freedom of Expression, Eduardo Bertoni, issued a
joint declaration in which they said they were, “Mindful of the ongoing abuse of criminal
defamation laws, including by politicians and other public figures”. They added that, “Criminal
defamation is not a justifiable restriction on freedom of expression; all criminal defamation laws
should be abolished and replaced, where necessary, with appropriate civil defamation laws.”
16. Despite the near-universal condemnation of these laws, they continue to exist in one
form or another in the majority of states in the Americas. In addition, many of these states
continue to have criminal libel, slander and defamation laws, which are frequently used in the
same manner as desacato laws to silence governmental critics. The Rapporteur makes a
number of observations on this matter in the section below.
C.

Criminal defamation offenses (slander, libel, etc.)

17. The Office of the Special Rapporteur for Freedom of Expression mentioned in the
abovementioned annual reports that the opinion of the IACHR on desacato laws also presents
certain implications for the reform of criminal libel, slander, and defamation laws. Recognition of
the fact that public officials are subject to a lesser, rather than greater, degree of protection from
public scrutiny and criticism means that the distinction between public and private persons must
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be made in the ordinary libel, slander and defamation laws as well. The possibility of abuse of
such laws by public officials to silence critical opinions is as great with this type of law as with
desacato laws. The Commission has stated:
[P]articularly in the political arena, the threshold of State intervention with respect to freedom of
information is necessarily higher because of the critical role political dialogue plays in a democratic
society. The Convention requires that this threshold be raised even higher when the State brings to
bear the coercive power of its criminal justice system to curtail expression. Considering the
consequences of criminal sanctions and the inevitable chilling effect they have on freedom of
expression, criminalization of speech can only apply in those exceptional circumstances when
there is an obvious and direct threat of lawless violence.
The Commission considers that the State’s obligation to protect the rights of others is served by
providing statutory protection against intentional infringement on honor and reputation through civil
actions and by implementing laws that guarantee the right of reply. In this sense, the State
guarantees protection of all individual’s [sic] privacy without abusing its coercive powers to repress
372
individual freedom to form opinions and express them.

18. In order to ensure that freedom of expression is properly defended, states should
reform their criminal libel, slander, and defamation laws so that only civil penalties may be
applied in the case of offenses against public officials. In such cases, liability for offenses
against public officials should only occur in cases of “actual malice.” “Actual malice” means that
the author of the statement in question acted with the intention to cause harm, was aware that
the statement was false, or acted with reckless disregard for the truth or falsity of the statement.
These
ideas
were
welcomed
by
the
IACHR
when
it

approved the Principles on Freedom of Expression, in particular Principle 10.373 The foregoing
raises the need to revise laws created to protect individuals' reputations (commonly known as
libel and slander laws). The kind of political debate encouraged by freedom of expression and
information inevitably will generate some speech critical of, or even offensive to, those who hold
public posts or are intimately involved in public policymaking. Rather than protecting people’s
reputations, libel or slander laws are often used to attack, or rather to stifle, speech considered
critical of public administration.
19.
This reasoning was recently shared by judges and journalists in El Salvador and
Costa Rica, who concluded that libel committed in the news media should not be a criminal
offense punishable by imprisonment but should be dealt with in the civil courts so as not to
curtail press freedom and the people’s right to know and to prevent self-censorship. This and
other conclusions emerged from national legal forums on press freedom organized by the Inter
American Press Association (IAPA) in November 2002 in El Salvador and Costa Rica, within the
framework of the Declaration of Chapultepec.374 While there were opposing views on the role of
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the press on respecting a person’s good name and privacy, there was agreement that libel
should not be a criminal offense punishable by imprisonment of journalists when it refers to
issues of public interest. A number of experts referred to how the law views certain offenses,
attenuating circumstances and liabilities when the information at issue is not published with
intent to offend or to the differing treatments when the information is true or false.
20. In the Plan of Action of the Third Summit of the Americas held in April 2001, in
Quebec City, Canada, the Heads of State and Government expressed the need for the States to
ensure that journalists and opinion leaders are free to investigate and publish without fear of
reprisals, harassment or retaliatory actions, including the misuse of anti-defamation laws.
21. The above conclusions are valid in that, from the point of view of a purely dogmatic
analysis of criminal behavior, desacato is simply a special type of libel or slander in which the
victim is special (a public official). In offenses against honor no such special condition exists.
Therefore, the number of individuals against whom it may be directed is larger, which is not to
say that that number cannot be restricted, as is explained below, by excluding state officials,
public figures, or, in general, where matters of public interest are concerned.
22. Whether we are dealing with the imposition of a punishment as a result of libel,
slander, defamation, or desacato is irrelevant. One of the key determinants in the conclusions of
the organs of the inter-American system that led them to declare desacato laws contrary to the
Convention has to do with the nature of the criminal penalty, that is, the effects that a repressive
punishment has on freedom of expression. Punishments resulting from the application of
ordinary criminal law can also have such an effect. In other words, according to the doctrine of
the organs of the inter-American system for protection of human rights, it is necessary to
decriminalize speech that criticizes state officials, public figures, or, in general, matters of public
interest; the foregoing is so because of the paralyzing effect or the possibility of selfcensorship375 caused by the mere existence of laws that provide criminal penalties for those
who exercise the right to freedom of expression in such a context.
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23. Generally speaking, the criminal classifications of slander, libel and defamation refer
to the false imputation of criminal offences or of expressions that damage the honor of a person.
Undoubtedly, it would be fair to say that these classifications tend to protect rights guaranteed
by the Convention. The right to have one's honor respected is protected in Article 11,376 so it
could scarcely be said that the criminal classifications of slander and libel, in abstract, violate
the Convention. However, when the criminal punishment sought through the application of these
classifications targets statements regarding matters of public interest, it would be fair to say, for
the reasons described, that the right enshrined in Article 13 is violated, either because there is
no pressing social interest to justify criminal punishment, or because the restriction is out of
proportion or constitutes an indirect restriction.
24. Offenses against honor emerged as an “expropriation” by the government of conflicts
between private individuals: an infringement on the honor or dignity of a person was traditionally
settled by a duel between the persons involved. However, this practice began to be regarded
negatively, to the point where it was made a punishable criminal act. However, at the same
time, so as not to leave besmirched honor “unprotected,” it was made a matter for criminal law.
That is why the abolition, plain and simple, of offences against honor may not be acceptable at
our cultural stage.
25. However, if the argument were used that for the same reasons why the abolition of
desacato laws is sought, it is necessary to create a mechanism whereby the use of libel or
slander laws may not be used in their stead, then, it might be possible, without entirely
abolishing offences against honor, to incorporate an absolute excuse in criminal laws that “lifts”
punishability when the injured party is a state official or a public figure,377 or a private citizen
involved in a matter of public interest. The systematic place given to impunity rules of this type
is of no concern; however, it is quite common for countries in the region to have criminal policy
reasons to decide not to penalize certain deeds. And it is not a question simply of nullifying
crimes against honor; it merely means that in certain specific cases, the deed is not punishable.
It should be recalled that grounds for punishment are grounds that give substance to the
criminal policy of States. Societies choose when, in certain cases, given values make it
preferable not to impose criminal punishment, even though rights are potentially injured. When
a criminal code provides that perpetrators of crimes against property are not liable for
punishment by reason of kinship,378 it does not mean that the larceny, robbery or fraud is
376
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annulled; rather it is merely affirmed that it is not appropriate to apply criminal punishment in
response to such offenses when they are committed within a family group. In the opinion of the
Office of the Special Rapporteur, statements concerning matters of public interest should be
made non-punishable.
26. Finally, another common argument is that a clause such as the one proposed,
means, quite simply, that certain people have no honor. This line of reasoning is flawed: officials
or public figures have honor but its possible injury is outweighed by another right to which
society, in this case, gives precedence. That other right is freedom of expression in both its
dimensions: social and individual. An example removed from this debate sheds light on the
problem: if, when a fire breaks out, an individual catches fire and the only way to put it out is to
use a valuable rug to cover him, no one would say that the rug held no value for its owner
before it was scorched by the operation. Quite the opposite: indubitably, the right of possession
of the rug’s owner will have been infringed, but this right is prevailed over by another, higher
right.
27. In cases that involve the application of the laws on offenses against honor, the
IACHR, when it argued in favor of the abolition of the crime of descatao, considered that the
status of freedom of expression outranked opinions on issues of public interest. Furthermore,
since state officials and public figures have, generally, easy access to the media to reply to
attacks on their honor and reputation, that too is reason to provide less legal protection for their
honor.379 Finally, it should be recalled that the IACHR has found that the State's obligation to
protect the rights of others is served by providing statutory protection against intentional
infringement on honor and reputation through civil actions and by implementing laws that
guarantee the right of reply. Whatever the case, it should be borne in mind that if civil penalties
lacked precise limits and could be excessive, they could also be disproportionate under the
terms of the Convention.
28.
Accordingly, there is no valid objection to decriminalization, albeit partial, of
offenses against honor.
D.

Final observations: Slim progress in the repeal of desacato laws and in
legislative reform bills on the offences of libel and slander

29.
As mentioned in the introduction to this chapter, the Office of the Special
Rapporteur considers that no significant progress has been made in the hemisphere toward the
repeal of desacato laws. Barring the exceptions detailed below, this offense remains in the
criminal codes of all the countries mentioned in the 2000 Report. It is not necessary to repeat
the comments on domestic legislations made on that occasion, comments to which the Office of
IX, Common Provisions to Preceding Chapters, Art. 296.- The following are exempt from imposition of criminal liability and subject
only to civil liability if they are in default of debt or commit usurpation, robbery, fraud, stellionate, unlawful entry, larceny, theft of
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relatives. 3) Spouses. 4) Parents and natural children. 5) Legitimate collateral relatives, to the second degree of consanguinity,
inclusive. 6) Parents and publicly acknowledged illegitimate children; Criminal Code of the Republic of Paraguay, Law No. 1.160,
Title II, Chapter 1: Punishable Crimes against Property, Art. 175 provides that a relative who lives with the author may be exempted
from punishment.
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the Special Rapporteur refers in this report. All that remains is to explain that the countries
mentioned in this section are implementing legislative reform processes in accordance with the
recommendations of the Commission and of the Office of the Special Rapporteur, for which
reason the states that have not yet embarked on such processes are urged to emulate those
initiatives.
30.
In 2001 Chile abolished the crime of desacato provided in Article 6(b) of the State
Security Act. The amendment was introduced by the “Freedom of Opinion and Information and
Exercise of Journalism Act” (Act No. 19.733) published in the official gazette on June 4, 2001.
Apart from Article 6(b), the Act also repealed other articles of the State Security Act, which
dates from 1958; among them, Article 16, which authorized the interruption of publications and
broadcasts and the immediate confiscation of publications considered offensive; and Article 17,
that extended liability to criminal prosecution to encompass the editors and the printers of the
accused publication. Under the new laws, civilian, not military, courts shall hear cases of
defamation brought by military personnel against civilians. Furthermore, the 1967 Abusive
Publicity Act was abolished. Under this Act a court could prohibit journalistic coverage of a
judicial proceeding. The law also guarantees professional confidentiality and protection of
sources.
31. Notwithstanding, desacato is still recognized as an offense in both the Criminal Code
and the Code of Military Justice. The Office of the Special Rapporteur received information that
the Executive sent a bill to the Congress design to modify these codes in the matter of
desacato. The Office of the Special Rapporteur reiterates the observations mentioned in its
press release380 when it concluded its visit to that country: The bill represents further progress
but the State is urged rapidly to pass it into law. The Office of the Special Rapporteur also
received information that there is a bill in the Congress to reform the criminal classifications of
offenses against honor and privacy. That initiative is welcome if it meets the parameters set out
hereinabove; it would be advisable for it not to delay the discussion and adoption of the bill that
abolishes the offense of desacato.
32. Costa Rica abolished the offense of desacato in March 2002 (Act 8224), by
amendment of Article 309 of the Criminal Code. The amended article reads:
Article 309.—Threatening a state official. Anyone who personally or publicly, by written,
telegraphic, or telephone communication, or through the hierarchical order, threatens a state official
based on the performance of his duties shall be punished with one month to two years of
imprisonment.

33. Furthermore, the Office of the Special Rapporteur received information that there is a
bill before the Congress of this country to reform the Criminal Code insofar as offenses against
honor are concerned. The Office of the Special Rapporteur urges the State to press forward
with the necessary amendments in accordance with the considerations mentioned in this report.
34. Finally, the Office of the Special Rapporteur received information also that in Peru
several bills to abolish the offense of desacato have been presented to the Justice Committee in
the Congress. It would seem also that there is a bill to decriminalize slander and defamation, if it
380
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concerns falsehoods or opinions in the press regarding a public official, albeit under certain
circumstances.
35. As mentioned at the beginning of this chapter, one can see that little progress has
been made since the publication of the 2000 Report. It is encouraging that in the above
countries changes have been made or are under consideration. It is hoped that, even taking into
account domestic lawmaking processes in each country, these discussions are not delayed and
that the bills are rapidly enacted into law. Finally, the Office of the Special Rapporteur urges all
the member states to bring their laws into line with the standards to guarantee freedom of
expression recognized by the inter-American system for protection of human rights.
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