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INTRODUCTION

1. The Inter-American Commission on Human Rights (hereinafter the [ACHR
or the Commission) has repeatedly stated that the principle of non-
discrimination is one of the pillars of any democratic system and that it is
one of the fundamental bases of the human rights protection system
installed by the Organization of American States (hereinafter the OAS).1
Both the American Declaration of the Rights and Duties of Man (hereinafter
the ADRDM or the American Declaration) and the American Convention on
Human Rights (hereinafter the ACHR or the American Convention) were
inspired by the ideal that “all men are created free and equal in dignity and
rights.”2

2. Inthis regard, international human rights law has clearly recognized that it
is a core, key, and guiding principle for the progressive advancement of
human rights protection. In the Inter-American system, this recognition is
enshrined in the contents of Article II of the American Declaration, in
Article 1 and Article 24 of the American Convention on Human Rights, and
in Article 3 of the Additional Protocol to the American Convention on
Human Rights in the Area of Economic, Social and Cultural Rights
(hereinafter the Protocol of San Salvador or the Additional Protocol), as
well as in the text of various key instruments of the Inter-American human
rights protection system such as, for example, the Inter-American
Convention on the Prevention, Punishment and Eradication of Violence
against Women (hereinafter the Convention of Belém do Para); the Inter-
American Convention against Racism, Racial Discrimination and Related
Forms of Intolerance; the Declaration on the Rights of Indigenous Peoples;
the Inter-American Convention on the Elimination of All Forms of
Discrimination against Persons with Disabilities; the Inter-American
Convention on Protecting the Human Rights of Older Persons; and the
Inter-American Convention against All Forms of Discrimination and
Intolerance.

1 See, among others, IACHR. Annual Report of the Inter-American Commission on Human Rights, 1999,
Chapter VI. The same can be said, in general, in the United Nations, as established by the Human Rights
Committee: “Non-discrimination, together with equality before the law and equal protection of the law
without any discrimination, constitute a basic and general principle relating to the protection of human
rights” (UN. Human Rights Committee. General Comment No. 18. Non-discrimination. CCPR/C/37, 10
November 1989, para. 1).

2 American Declaration of the Rights and Duties of Man, Preamble.

Inter-American Commission on Human Rights | IACHR
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3. Concretely, the American Declaration sets forth, in Article II, that: “All
persons are equal before the law and have the rights and duties established
in this Declaration, without distinction as to race, sex, language, creed or
any other factor.” As for Article 1.1 of the American Convention, it
highlights the general obligation of States to respect and guarantee the
rights recognized therein, without any discrimination for reasons of race,
color, sex, language, religion, political or other opinion, national or social
origin, economic status, birth, or any other social condition. Furthermore,
Article 24 of the American Convention establishes that: “All persons are
equal before the law. Consequently, they are entitled, without
discrimination, to equal protection of the law.” Article 17 of the American
Convention recognizes equality of rights among spouses during marriage
and in the event of its dissolution.

4. Since the inter-American system'’s earliest jurisprudence, it has highlighted,
regarding the principle of equality, that this notion is drawn directly from
human nature and is inseparable from a person’s key dignity, because of
which it is incompatible with any situation where a given group is deemed
superior, leading it to being treated as a privileged group, or inversely,
because a group is deemed inferior it is treated with hostility or in any way
that might discriminate against its enjoyment of rights which are indeed
recognized for those who are not included in said situation of inferiority.

5. As for the concept of discrimination, although the American Convention and
the International Covenant on Civil and Political Rights do not contain any
definition of this term, the Commission, the Court, and the United Nations
Human Rights Committee have taken, as their reference, the definitions
appearing in the International Convention on the Elimination of All Forms
of Racial Discrimination (hereinafter the ICERD) and in the CEDAW to
establish that discrimination constitutes: [...] any distinction, exclusion,
restriction or preference based on any reason such as race, color, sex,
language, religion, political or any other kind of opinion, national or social
origin, economic status, birth, or any other social condition which has the
purpose or effect of nullifying or impairing the recognition, enjoyment or
exercise, on an equal footing, of human rights and fundamental freedoms in
the political, economic, social, cultural or any other field of public life.

6. In the framework of the United Nations human rights system, Articles 1 and
2 of the Universal Declaration of Human Rights declare that: “All human
beings are born free and equal in dignity and rights” and that everyone
must enjoy these recognized rights “without distinction of any kind”
because of “property [...] or other status.”

7. The Commission has highlighted the various concepts of the right to
equality and non-discrimination. One concept is related to the prohibition

Organization of American States | OAS
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of arbitrary differentiated treatment—in the understanding that
differentiated treatment encompasses all distinction, exclusion, restriction,
or preference—and the other is related to the obligation of creating real
equality conditions for groups that have been historically excluded and
who have a higher risk of being discriminated. The Commission
understands that, although in certain cases both perspectives can be
present, each one merits a separate response from the State and a distinct
treatment in light of the American Convention. To this must be added that,
in the various concepts of the right to equality, the State’s actions or
omissions can be associated with rights enshrined in the American
Convention or can refer to any State action that has no effects on the
exercise of convention-based rights.

From the above it can be concretely concluded that States are obliged to
refrain from carrying out actions that might in any way be aimed to create,
whether directly or indirectly, situations of discrimination and must adopt
positive measures to reverse or change discriminatory situations in their
societies, on the basis of the idea of equality and the principle of non-
discrimination.

Furthermore, the Commission considers that, in light of the principle of
equality and non-discrimination and in the context of protecting the rights
of all persons under the jurisdiction of States, it is essential to focus
attention on persons, communities, and groups who have been historically
subject to discrimination and exclusion.3 Regarding this, the IACHR deems
it is important to stress that the identification of “groups in a situation of
vulnerability” or “groups in a situation of historical discrimination” vary in
each society. In other words, not all societies discriminate against the same
persons. In certain societies, there are situations of discrimination with
respect to certain ethnic, religious, or political groups that are fully
integrated by other societies. There are also groups that have become
targeted by some form of discrimination that did not exist before (for
example, persons living with HIV/AIDS or older persons). Because of that,
at each historical moment, every State must identify those groups in order
to draw up suitable policies of inclusion that would guarantee the full
exercise of their rights.4

The Commission has contended as well that, in light of the principles of
nondiscrimination and equality of opportunity recognized, the State must

IACHR. Strategic Plan 2017-2021, p. 9.
IACHR. Access to Justice for Women Victims of Violence in the Americas, para. 118.

Inter-American Commission on Human Rights | IACHR
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“ensure that the policies it adopts do not place a disproportionate burden
on the marginalized and most vulnerable sectors of society.”>

Objective

The Inter-American Commission’s principal mandate is promoting and
defending human rights in the Americas. It fulfills these duties by means of
various mechanisms such as visiting the countries, drafting reports on the
human rights situation in a given country or on a specific thematic issue,
adopting precautionary measures or requesting provisional measures from
the Inter-American Court of Human Rights, processing and reviewing
petitions through the system of individual cases, and providing States with
technical advisory and cooperation services.

On the basis of this mandate, the Inter-American Commission has
continued to constantly monitor the human rights situation in all countries
of the Hemisphere, especially on the reality of various persons and groups
of persons in situations of vulnerability and historical discrimination.

Through its various mechanisms, the IACHR has been able to observe the
development of best practices, compliance with recommendations, and a
series of breakthroughs in the States in connection with the obligations
relative to the principle of equality and non-discrimination. Domestically,
this is evident by means of the recognition by the States of the
constitutional and legal regulatory framework and as well as the adoption
of a series of public policies, among many other initiatives of the utmost
importance for the issue. Nevertheless, it must be stressed that there still
are major challenges and, in some areas, serious setbacks regarding the
effective protection and guarantee of the principle of equality and non-
discrimination, leading to impacts on, and violations of, the human rights of
persons and groups, especially those in situations of vulnerability and
historical discrimination. Because of this, the IACHR reaffirms that the legal
development of standards within the Inter-American system must be
matched by a series of efforts and initiatives by States to put those
standards into practice.t

In this context, the Commission deems it is essential to expand and
strengthen the promotion, dissemination, and application of the principle
of equality and non-discrimination, by the drafting of the present

IACHR. Report on the Situation of Human Rights in Ecuador 1997, Chapter II. B, Judicial and
Institutional Guarantees in the Republic of Ecuador.

IACHR. Considerations related to the Universal Ratification of the American Convention and other Inter-
American Human Rights Treaties, OEA/Ser.L/V/I1.152 Doc.21, August 14, 2014, para. 4

Organization of American States | OAS
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compendium of Inter-American standards developed by the IACHR
regarding these guarantees.

As a result, the IACHR has prepared the present compendium for the
purpose of providing a technical cooperation tool to be made available to
users of the system, State agents of public policies, judges, members of
parliament, and other civil servants of the State, as well as civil society,
social movements, the academic community, and experts, among other
relevant stakeholders, in fulfillment of its mandate and in view of the
programming of its Strategic Plan for 2017-2021.

Structure

The present compendium is divided into four substantive chapters
presenting aspects that are relevant to the subject. Chapter I refers to the
basic concepts relative to the principle of equality and non-discrimination.
This first section compiles information about the progressive development
of these principles, as well as their scope, for the purpose of updating key
notions in the sphere of the Inter-American system, thus facilitating a
conceptual understanding of the principle of equality and non-
discrimination.

Chapter II of the compendium is structured around the contents of State
obligations to respect the principle of equality and non-discrimination. This
section also systematizes the standards adopted for reviewing cases on the
States’ violations of their duties to respect and guarantee equality and non-
discrimination. Among other elements, Inter-American standards used to
examine cases are compiled, in particular regarding the application of the
phased judgment of proportionality and the suspect categories referred to
in Article 1 of the ACHR, also reflecting the inclusion of new categories.
Finally, considerations are included about the obligation of States to adopt
affirmative actions to reverse or eliminate situations of discrimination.

Chapter III presents the specificities and characteristics of discrimination
in connection to persons or groups in situations of vulnerability or
historical discrimination. In this section, the IACHR identifies the
obligations of States with respect to these population groups. In particular,
it stresses the need to render visible the various forms of stigmatization,
discrimination, and violence to which these groups are subjected, with
special attention focusing on those that are inter-related under various
identities, as well as the risks that aggravate their situation of inequality.

Inter-American Commission on Human Rights | IACHR
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19.

20.

21.

22.

23.

Finally, Chapter IV tackles questions relative to the various contexts in
which these standards for the principle of equality and non-discrimination
are to be enforced.

Methodology

The compendium on the principle of equality and non-discrimination was
prepared by the IACHR on the basis of the revision, systematization, and
analysis of the Inter-American standards developed by the Commission in
this matter.

For the purpose of presenting an up-to-date and complete instrument, the
compendium was prepared on the basis of the review of the reports
published by the IACHR since 2000 up to the year 2018. In particular, the
thematic and country reports were examined during the period identified,
as well as the substantive decisions taken in cases submitted to the Inter-
American protection system, among which reports published by the IACHR
pursuant to Article 51 of the ACHR and reports relative to cases remitted to
the Inter-American Court pursuant to Article 61 of the ACHR and Article 45
of the IACHR'’s Rules of Procedure. Thus, the Inter-American Commission
attempts to describe how this principle has been understood, applied, and
developed in the system of individual cases, as well as in the merits and
country reports published.

The present compendium brings together the work carried out by the
Commission in fulfillment of its mandate and includes certain excerpts that
are relevant to the case law developed by the Inter-American Court and by
other bodies of the universal human rights protection system that have
been referred by the IACHR.

The inter-American standards developed around the principle of equality
and non-discrimination were systematized exhaustively so that the
compendium could become a tool to ensure their promotion,
dissemination, and technical cooperation. Nevertheless, the systematized
information is not exhaustive; rather the case law being quoted has been
deemed relevant for the purposes of the intended objective, because of
which, in addition, citations are included to allow for further information
consultation in this regard. .

Organization of American States | OAS
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THE PRINCIPLE OF EQUALITY AND NON-
DISCRIMINATION

24,

25.

26.

In this first section of the compendium, the IACHR describes the scope of
the principle of equality and non-discrimination, as well as the key basic
concepts that relate to it.

In the present chapter, the IACHR intends to provide a general overview of
the principle of equality; the linkage between the American Declaration and
the American Convention when interpreting the rights and guarantees set
forth in these documents; and the distinction between the protection
granted by Article 1.1 and Article 24 of the ACHR. Likewise, the IACHR
identifies the paragraphs that point out the criteria that a differentiated
treatment must meet so that it cannot be viewed as a discriminatory act;
and describes the development regarding formal equality and material
equality. As indicated, the Inter-American system not only enshrines a
formal notion of equality, confined to stipulating objective and reasonable
distinction criteria and therefore forbidding differentiated treatment that is
unreasonable, capricious, and arbitrary, but also advances toward a
concept of material or structural equality based on the recognition that
certain sectors of the population require the adoption of affirmative action
measures to ensure a level playing field. This entails the need for
differentiated treatment when, because of the circumstances affecting a
disadvantaged group, the equality of treatment presupposes suspending or
limiting the access to a service or good or the exercise of a right.

In addition, the IACHR will present the evolution of the principle of equality
and non-discrimination and its entry into the domain of ius cogens. The
IACHR has referred to ius cogens as "the designation of certain protections
related to the person as peremptory norms (ius cogens) and obligations
erga omnes, in a vast set of treaty law, in principles of customary
international law, and in the doctrine and practice of human rights bodies
like this Commission".” The rules of ius cogens generate the legal obligation
of the States and constitute the absolute limit to their will.

CIDH. Report N2 109/99. Case 10.951 COARD Y OTROS vs ESTADOS UNIDOS. September 29th, 1999,
para. 39.

Inter-American Commission on Human Rights | IACHR
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27. Afterwards, the IACHR refers to the criteria provided with respect to
groups in a situation of vulnerability and concepts such structural
discrimination, indirect discrimination, and multiple or intersectional
discrimination.

28. Finally, this chapter presents general considerations about how
stereotypes are used as a form of discrimination and how the principle of
equality and non-discrimination is connected to the States’ fulfillment of
their obligations in the area of economic, social, cultural, and
environmental rights (ESCER).

A. Scope of the Principle of Equality and Non-
Discrimination

29. Below, the evolution of the contents of the principle of equality and non-
discrimination is presented, as well as its location and importance in
international law. Regarding this, it must be stressed that the [ACHR
understands equality and non-discrimination as a guiding principle, as a
right, and as a guarantee, that is, it involves a principle whose importance
impacts all the other rights enshrined in domestic and international law.

Merits reports published by the IACHR

Report No. 04/01. Case 11.625. Merit. Maria Eugenia Morales
de Sierra. Guatemala. January 19, 2001

36. The Commission observes that the guarantees of equality
and non-discrimination underpinning the American
Convention and American Declaration of the Rights and Duties
of Man reflect essential bases for the very concept of human
rights.8 [...]

Report No. 51/01. Case 9.903. Merit. Rafael Ferrer-Mazorra et
al. United States of America. April 4, 2001

238. The notion of equality before the law set forth in the
Declaration relates to the application of substantive rights and

8 The IACHR has also understood that the principle of equality and non-discrimination is “the backbone of
the universal and regional systems for the protection of human rights.” See: IACHR. Report No. 50/16.
Case 12.834. Merits. Undocumented Workers. United States of America. November 30, 2016, para. 72.
See also: IACHR. Report No. 04/01. Case 11.625. Merits. Maria Eugenia Morales de Sierra. Guatemala.
January 19, 2001, para. 36; [ACHR. Application submitted to the Inter-American Court of Human Rights.
Case 12.189. Dilcia Yean and Violeta Bosico. Dominican Republic. July 11, 2003, para. 103.

Organization of American States | OAS
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to the protection to be given to them in the case of acts by the
State or others.? [...]

Report No. 40/04. Case 12.053. Merit. Maya indigenous
community of the Toledo district. Belize. October 12, 2004

163. [...] [T]he principle of non-discrimination is a particularly
significant protection that permeates the guarantee of all
other rights and freedoms under domestic and international
law and is prescribed in Article II of the American Declaration
and Articles 1(1) and 24 of the American Convention.10

Report No. 80/15. Case 12.689. Merits. |.S.C.H y M.G.S. Mexico.
28 October 2015

80. With regards to the concept of “discrimination,” although
the American Convention and the International Covenant on
Civil and Political Rights do not contain a definition of this
term, the Commission, the Court and the United Nations
Human Rights Committee have used as a basis the principles
of Articles 24 and 1.1 of the American Convention, along with
the definitions contain: [..] any distinction, exclusion,
restriction or preference which is based on any ground such
as race, color, sex, language, religion, political or other
opinion, national or social origin, property, birth or other
status, and which has the purpose or effect of nullifying or
impairing the recognition, enjoyment or exercise by all
persons, on an equal footing, of all rights and freedoms.11

Report No. 48/16. Cae 12.799. Merit. Miguel Angel Millar Silva
et al (Radio Estrella del Mar Melinka). Chile. November 29,
2016

10

11

IACHR. Report No. 75/02. Case 11.140. Merits. Mary and Carrie Dann. United States of America.
December 27, 2002, para. 143; IACHR. Report No. 176/10. Cases 12.576, 12.611, and 12.612. Merits.
Segundo Aniceto Norin Catriman, Juan Patricio Marileo Saravia, Victor Ancalaf Llaupe et al. Chile.
November 5, 2010, para. 164; IACHR. Report No. 50/16. Case 12.834. Merits. Undocumented Workers.
United States of America. November 30, 2016, para. 73; IACHR. Report No. 8/16. Case 11.661. Merits.
Manickavasagam Suresh. Canada. April 13, 2016, para. 87.

IACHR. Report on Terrorism and Human Rights. OEA/Ser.L/V/I1.116. Doc. 5 rev. 1 corr. October 22,
2002, para. 35.

See: IACHR. Report No. 50/16. Case 12.834. Merits. Undocumented Workers. United States of America.
November 30, 2016, para. 75; and IACHR. The Work, Education and Resources of Women: The Road to
Equality in Guaranteeing Economic, Social and Cultural Rights. OEA/Ser.L/V/11.143 Doc. 59. November
3, 2011, para. 16. In the text quoted for the Case of Nadege Dorzema et al,, the IACHR adds the phrase:
“in the political, economic, social, and cultural spheres or in any other sphere of public life.” [IACHR.
Report No. 174/10. Case No. 12.688. Merits. Nadege Dorzema et al. (Guayubin Massacre). Dominican
Republic. February 11, 2011, para. 199].

Inter-American Commission on Human Rights | IACHR
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59. The principle of equality is one of the guiding principles of
all international human rights law.12 Indeed, the right to be
treated with equal consideration and respect, to not receive
discriminatory treatment, and for the State to foster the
conditions for equality to be real and effective, is front and
center throughout the international corpus iuris, given that it
is essential for the effective and universal enjoyment of all
other human rights.

60. Accordingly, in international law, equality has the dual
character of guiding principle and fundamental right.

Cases in the Court

Report No. 64/11. Case 12.573. Merit. Marino Lépez et al
(Operation Genesis). Colombia. March 31, 2011

359. As regards the contents of the concept of equality, the
Inter-American Court has explained that this springs directly
from the single nature of the human family and it is
inseparable from the essential dignity of the individual in
regard to which any situation is impermissible which
considers a certain group as being inferior, leads to treating
them with hostility or in any other way discriminates against
them in the enjoyment of rights which are accorded to others
not so classified.!3 [...] On the principle of equality reposes the
judicial framework of national and international public policy
and that permeates all laws.14

Report No. 5/14. Case 12.841. Merit. Angel Alberto Duque.
Colombia. April 2, 2014

60. [...] Even more, the Court has indicated that at the present
stage of development of international law, the fundamental

12

13

14

IACHR. Report No. 67/06. Case 12.476. Merits. Oscar Elias Biscet et al. Cuba. October 21, 2006, para.
228; IACHR. Missing and Murdered Indigenous Women in British Columbia, Canada. OEA/Ser.L/V/IL
Doc. 30/14. December 21, 2014, para. 130; and IACHR. Violence against Lesbian, Gay, Bisexual, Trans
and Intersex Persons in the Americas. OAS/Ser.L/V/Il.rev.2 Doc. 36. November 12, 2015, para. 422.

See also: IACHR. Report No. 81/11. Case 12.776. Merits. Jeffrey Timothy Landrigan. United States of
America. July 21, 2011, para. 47; and IACHR. Human Rights of Migrants, Refugees, Stateless Persons,
Victims of Human Trafficking and Internally Displaced Persons: Norms and Standards of the Inter-
American Human Rights System. OEA/Ser.L/V/II. Doc. 46/15. December 13, 2015, para. 188.

See IACHR. Report No. 75/15. Case 12.923. Merits. Rocio San Miguel Sosa et al. Venezuela. October 28,
2015, para. 144; and IACHR. Report No. 130/17. Case 13.044. Merits. Gustavo Francisco Petro Urrego.

Colombia. October 25, 2017, para. 142.
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principle of equality and non-discrimination has entered the
realm of jus cogens.15

Report No. 75/15. Case 12.923. Merit. Rocio San Miguel Sosa et
al. Venezuela. October 28, 2015

144. In regard to the principle of equality and non-
discrimination established in Articles 24 and 1.1 of the
Convention, the Commission and the Inter-American Court
have repeatedly held that it constitutes the central and
fundamental axis of the Inter-American human rights
system.1¢ Also, it has been established that it “entails erga
omnes obligations of protection that bind all States and
generate effect with regard to third parties, including
individuals.”17 [...]

Thematic Reports

Indigenous People, Afro-Descendant Communities and Natural
Resources: Human Rights Protection in the Context of
Extraction,  Exploitation and Development Activities.
OEA/Ser.L/V/II. Doc. 47/15. December 31, 2015

241. [..] The IACHR has repeatedly established that the
principle of non-discrimination is one of the pillars of any
democratic system and one of the foundations of the human
rights system established by the OAS!8. In fact, both the
American Declaration and Convention where inspired that the

15

16

17

18

See also: IACHR. Report No. 64/11. Case 12.573. Merits. Marino Ldpez et al. (Operation Genesis).
Colombia. March 31, 2011, para. 359; and IACHR. Report No. 75/15. Case 12.923. Merits. Rocio San
Miguel Sosa et al. Venezuela. October 28, 2015, para. 144.

See: IACHR. Report No. 80/11. Case 12.626. Merits. Jessica Lenahan (Gonzales) et al. United States of
America. July 21, 2011, para. 107. See also: IACHR. Report No. 5/14. Case 12.841. Merits. Angel Alberto
Duque. Colombia. April 2, 2014, para. 59; IACHR. Truth, Justice and Reparation: Fourth Report on the
Human Rights Situation in Colombia. OEA/Ser.L/V/IL. Doc. 49/13. December 31, 2013, para. 617; and
IACHR. Report on the Situation of Human Rights in the Dominican Republic. OEA/Ser.L/V/II. Doc.
45/15. December 13, 2015, para. 340.

See also: IACHR. Application submitted to the Inter-American Court of Human Rights. Case 12.502.
Karen Atala and daughters. Chile. September 17, 2010, para. 74; IACHR. Report No. 81/13. Case 12.743.
Merits. Homero Flor Freire. Ecuador. November 4, 2013, para. 88; IACHR. Report No. 130/17. Case
13.044. Merits. Gustavo Francisco Petro Urrego. Colombia. October 25,2017, para. 142.

See also: IACHR. The Road to Substantive Democracy: Women’s Political Participation in the Americas.
OEA/Ser.L/V/IL Doc. 79. April 18, 2011, para. 12; IACHR. Fifth Report on the Situation of Human Rights
in Guatemala. OEA/Ser.L/V/IL.11. Doc. 21 rev. April 6, 2001. Chapter XIII, para. 13; IACHR. Report on
the Situation of Human Rights in Venezuela. OEA/Ser.L/V/11.118. Doc. 4 rev. 1. October 24, 2003, para.
411; and IACHR. Truth, Justice and Reparation: Fourth Report on the Human Rights Situation in
Colombia. OEA/Ser.L/V/II. Doc. 49/13. December 31, 2013, para. 614.
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30.

31.

32.

ideal of “[a]ll men are born free and equal, in dignity and in
right.” [...]

Specific Considerations on the ADRDM and ACHR

As a starting point with regards to the regulatory framework, the American
Declaration of the Rights and Duties of Man was adopted in 1948. This
document, according to the jurisprudence of the Inter-American system,
constitutes a source of obligations to be fulfilled by all Member States of the
OAS, without any exception.1® The Declaration sets forth a series of rights,
including the right to equality before the law, among others.20

In 1969, the American Convention on Human Rights was adopted. It
pointed out in its preamble that “the ideal of free men [...] can be achieved
only if conditions are created whereby everyone may enjoy his economic,
social, and cultural rights, as well as his civil and political rights.”21

Thus, both instruments refer to the obligations of respecting and
guaranteeing the human rights that Member States of the OAS have
pledged to protect. Below are some of the most important examples:

Technical Reports

Indigenous people, Afro-descendant Communities and Natural
Resources: Human Rights Protection in the Context of
Extraction,  Exploitation and Development  Activities.
OEA/Ser.L/V/II. Doc. 47/15. December 31, 2015

43. Similarly, the IACHR has noted that the obligation to
respect and guarantee human rights is enshrined in specific
provisions of the American Declaration.?2 The Commission
reiterates that the American Declaration is a source of
international obligations for all the Member States of the OAS.
These obligations emanate from the commitments of the

19

20

21

22

IACHR, Third Report on the Situation of Human Rights in Paraguay, OEA/Ser./L./VIL.110 doc. 52, March
9, 2001, para. 17, quoting the I/A Court H.R. Interpretation of the American Declaration of the Rights
and Duties of Man in the Framework of Article 64 of the American Convention on Human Rights.
Advisory Opinion 0C-10-89 of June 14, 1989, Series A, No. 10.

American Declaration of the Rights and Duties of Man.

Both treaties reiterate what is provided for the United Nations Universal Declaration of Human Rights.
See, for example: IACHR. Report No. 40/04. Case 12.053. Merits. Maya Indigenous Communities of the
Toledo District, Belize. October 12, 2004; IACHR. Report No. 80/11. Case 12.626. Merits. Jessica
Lenahan (Gonzales) et al. United States. July 21, 2011, para. 117; and IACHR. Missing and Murdered
Indigenous Women in British Columbia, Canada. OEA/Ser.L/V/Il. Doc. 30/14. December 21, 2014,
para. 107.
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member States with regards to human rights pursuant to the
OAS Charter. Member States have agreed that the content of
the general principles of the OAS Charter is contained in and
defined by the American Declaration, as well as the customary
legal status of the rights protected under many of this
instrument’s core provisions.23

45. As it has previously been established, the American
Convention is an expression of the principles contained in the
American Declaration. 24 In this regard, although the
Commission does not apply the American Convention to
Member States that are not a party to said treaty, its
provisions are relevant to inform the interpretation of the
provisions of the Declaration.25

Human Rights of Migrants, Refugees, Stateless Persons, Victims
of Human Trafficking and Internally Displaced Persons: Norms
and Standards of the Inter-American Human Rights System.
OEA/Ser.L/V/II. Doc. 46/15. December 31, 2015.

88. [...] [T]he IACHR interprets and applies the relevant
provisions of the American Declaration “in light of the
evolution of international law within the context of human
rights. as reflected in treaties, custom and other sources of
international law,” including the American Convention on
Human Rights, “which, in many instances, may be considered
to represent an authoritative expression of the fundamental
principles set forth in the American Declaration.”2é

23

24

25

26

IACHR. Report No. 80/11. Case 12.626. Merits. Jessica Lenahan (Gonzales) et al. United States. July 21,
2011, para. 115.

IACHR. Missing and Murdered Indigenous Women in British Columbia, Canada. OEA/Ser.L/V/II. Doc.
30/14. December 21, 2014, para. 110.

IACHR. Report on the Situation of Human Rights of Asylum Seekers Within the Canadian Refugee
Determination System. OEA/Ser.L./V/11.106. Doc. 40, rev. February 28, 2000, para. 38.

IACHR. Report No. 52/01. Case 12.243, Juan Raul Garza. United States. April 4, 2001, paras. 88-89;
IACHR. Report No. 75/02, Case 11.140, Mary and Carrie Dann. United States. December 27, 2002, paras.
96, 97 and 124; and IACHR. Report on the Situation of Human Rights of Asylum Seekers Within the
Canadian Refugee Determination System. OEA/Ser.L./V/11.106. Doc. 40. February 28, 2002, para. 38.
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C

33.

34.

Difference between the Duty to Respect and Guarantee
without Discrimination the Rights Contained in the
ACHR and the Right to Equal Protection of the Law
(Article 1.1 and Article 24 of the ACHR)

In the framework of the Inter-American human rights system (hereinafter
the IAHRS), it has been claimed “that Article 1(1) of the Convention is a
general norm whose content extends to all the provisions of the treaty,
because it establishes the obligation of the States Parties to respect and
ensure the full and free exercise of the rights and freedoms recognized
therein “without any discrimination.” In other words, whatever the origin
or the form it takes, any conduct that could be considered discriminatory
with regard to the exercise of any of the rights guaranteed in the
Convention is per se incompatible with it.”27

As for Article 24, it establishes the principle of equal protection of the law
and the prohibition of discrimination. This provision is applicable to the
entire legal system of the States Parties. Excerpts that are relevant for this
legal distinction are presented below:

Merits reports published by the IACHR

Report No. 80/15. Case 12.689. Merit. ].S.C.H y M.G.S. Mexico.
October 28, 2015

82. The Inter-American Court has resorted to differentiation
between autonomous and subordinate provisions of the
American Convention, establishing early on in its case law
that Article 1(1) includes a prohibition of discrimination in
the exercise and application of the rights enumerated in that
instrument, while Article 24 prohibits said discrimination in
respect not only of the rights established in the Convention
but also “with regard to all the laws that the State adopts and
to their application.” [...]28

88. Article 1.1 of the American Convention has been used to
interpret the word “discrimination” as contained in Article 24

27

28

I/A Court H.R. Case of Nadege Dorzema et al. v. Dominican Republic. Merits, Reparations, and Costs.
Judgment of October 24, 2012 Series C No. 251, para. 224; I/A Court H.R. Case of Atala Riffo and
Daughters v. Chile. Merits, Reparations, and Costs. Judgment of February 24, 2012. Series C No. 239,
para. 78; and I/A Court H.R. Proposed Amendments to the Naturalization Provision of the Constitution
of Costa Rica. Advisory Opinion 0C-4/84 of January 19, 1984. Series A No. 4, para. 53.

Also see in: JACHR. Application submitted to the Inter-American Court of Human Rights. Case 12.502.
Karen Atala and daughters. Chile. September 17, 2010, para. 79.
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of the same instrument.29 In particular, in the analysis of
reasonability habitually used to determine whether a State is
internationally responsible for violating Article 24 of the
American Convention, the invocation of the “categories”
specifically listed in Article 1.1 has certain effects.30

29

30

IACHR. Report No. 5/14. Case 12.841. Merits. Angel Alberto Duque. Colombia. April 2, 2014, para. 64.

Also see in: IACHR. Application submitted to the Inter-American Court of Human Rights. Case 12.502.
Karen Atala and daughters. Chile. September 17, 2010, para. 78; and IACHR. Report No. 81/13. Case
12.743. Merits. Homero Flor Freire. Ecuador. November 4, 2013, para. 95.
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Cases in the Court

Application to the Inter-American Court on Human Rights. Case
12.387. Alfredo Lépez Alvarez. Honduras. 7 July 2003

172. The Court has explained that, more specifically, Article
24 of the American Convention enshrines the principle of
equality before the law. Thus, the general prohibition against
discrimination set forth in Article 1(1) “extends to the
domestic law of the States Parties, permitting the conclusion
that in these provisions the States Parties, by acceding to the
Convention, have undertaken to maintain their laws free of
discriminatory regulations.” [...]3!

Report No. 176/10. Cases 12.576, 12.611 and 12.612. Merit.
Segundo Aniceto Norin Catriman, Juan Patricio Marileo
Saravia, Victor Ancalaf Llaupe et al. Chile. November 5, 2010

159. As the Inter-American Court has explained, “Article 1(1)
of the Convention, a rule general in scope which applies to all
the provisions of the treaty, imposes on the States Parties the
obligation to respect and guarantee the free and full exercise
of the rights and freedoms recognized therein ‘without any
discrimination.’ [...]”32

160. The Court has explained the scope of Article 24 of the
Convention, which recognizes the right to equality before the
law and to equal protection of the law, without
discrimination, as follows: “Although Articles 24 and 1(1) are
conceptually not identical, (...) Article 24 restates to a certain
degree the principle established in Article 1(1). In recognizing
equality before the law, it prohibits all discriminatory
treatment originating in a legal prescription.33 [...]

B IACHR. Report No. 176/10. Cases 12.576, 12.611 and 12.612. Merits. Segundo Aniceto Norin Catriman,
Juan Patricio Marileo Saravia, Victor Ancalaf Llaupe et al. Chile. November 5, 2010, para. 160.
32 IACHR. Application submitted to the Inter-American Court of Human Rights. Case 12.387. Alfredo Lopez

Alvarez. Honduras. July 7, 2003, para. 176; IACHR. Application submitted to the Inter-American Court of
Human Rights. Case 12.189. Dilcia Yean and Violeta Bosico. Dominican Republic. July 11, 2003, para.
107; IACHR. Report No. 75/15. Case 12.923. Merits. Rocio San Miguel Sosa et al. Venezuela. October 28,
2015, para. 145; IACHR. Towards the Closure of Guantdnamo. OEA/Ser.L/V/IL. Doc. 20/15. June 3, 2015,
para. 242; and IACHR. Report on Poverty and Human Rights in the Americas. OEA/Ser.L/V/11.164 Doc.
147. September 7, 2017, para. 150.

2 IACHR. Report on the Rights of Women in Chile: Equality in the Family, Labor and Political Spheres.
OEA/Ser.L/V/11.134. Doc. 63. March 27, 2009, para. 34.
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Thematic reports

Report on the Rights of Women in Chile: Equality in the Family,
Labor, and Political Spheres. OEA/Ser.L/V/I11.134. Doc. 63.
March 27,2009

34. The Inter-American Court of Human Rights has
established that there is an “inseparable connection” between
the obligation to respect and guarantee human rights and the
principle of equality and non-discrimination.34

Differentiated Clarifications between Objective and
Reasonable Distinction and Discrimination

The IACHR has categorically established the difference between
distinctions and discriminations. Case law has also established that the
American Convention does not forbid all distinctions of treatment.
“Distinctions” are differences that are compatible with the American
Convention because they are reasonable and objective, whereas
discriminations are arbitrary differences that are detrimental to human
rights.

Regarding this matter, the IACHR has stressed that distinctions based on
factors explicitly mentioned in international human rights instruments,
such as the American Convention, among others, and statutory categories
such as sex and race, are subject to an especially strict degree of scrutiny.
As a result, for a distinction to be deemed objective and reasonable, it must
pursue a legitimate end and use means that are proportional to the
intended goal of the distinction, otherwise it is incompatible with the
Convention and international law. Some relevant examples that have been
selected to elucidate these differences are provided below.

Merits reports published by the IACHR

Report No. 04/01. Case 11.625. Merit. Maria Eugenia Morales
de Sierra. Guatemala. January 19, 2001.

34

See, among others: IACHR. Report No. 5/14. Case 12.841. Merits. Angel Alberto Duque. Colombia. April
2, 2014, para. 61; IACHR. Report No. 80/15. Case 12.689. Merits. ].S.C.H and M.G.S. Mexico. October 28,
2015, para. 81; IACHR. The Work, Education and Resources of Women: The Road to Equality in
Guaranteeing Economic, Social and Cultural Rights. OEA/Ser.L/V/11.143 Doc. 59. November 3, 2011,
para. 17; and IACHR. Indigenous Women and Their Human Rights in the Americas. OEA/Ser.L/V/IL Doc.
44/17. April 17,2017, para. 54.
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37.

31. [..] Differences in treatment in otherwise similar
circumstances are not necessarily discriminatory. A distinction
which is based on “reasonable and objective criteria” may serve
a legitimate State interest in conformity with the terms of
Article 24. It may, in fact, be required to achieve justice or to
protect persons requiring the application of special measures.
A distinction based on reasonable and objective criteria (1)
pursues a legitimate aim and (2) employs means which are
proportional to the end sought.

Report No. 50/16. Case 12.834. Merits. Undocumented Workers.
United States of America. November 30, 2016

74. The Commission has previously recognized that while
Article II does not prohibit all distinctions in treatment in the
enjoyment of protected rights and freedoms, it does require
that any permissible distinctions be based upon objective and
reasonable justification, that they further a legitimate
objective, “regard being had to the principles which normally
prevail in democratic societies, and that the means are
reasonable and proportionate to the end sought.” [...]

Cases in the Court

Report No. 75/15. Case 12.923. Merits. Rocio San Miguel Sosa et
al. Venezuela. October 28, 2015

169. [...] The Court made the difference between “distinction”
and “discrimination” so that the first are compatible with the
American Convention as they are reasonable and objective,
while the latter are arbitrary differences that lead to the
detriment of human rights.35

About Formal Equality and Material Equality

The IACHR has distinguished formal equality from real equality, as distinct
meanings, in order to understand human rights protection and enjoyment
in the region. In other words, the Inter-American system not only enshrines

35

Also see: IACHR. Report No. 110/09. Case 12.470. Merits. Ricardo Israel Zipper. Chile. November 10,
2009, para. 78; IACHR. Application submitted to the Inter-American Court of Human Rights. Case
12.502. Karen Atala and daughters. Chile. September 17, 2010, para. 85; IACHR. The Work, Education
and Resources of Women: The Road to Equality in Guaranteeing Economic, Social and Cultural Rights.
OEA/Ser.L/V/11.143 Doc. 59. November 3, 2011, para. 19; and IACHR. Towards the Closure of

Guantanamo. OEA/Ser.L/V/IL. Doc. 20/15. June 3, 2015, para. 222.
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a formal notion of equality, confined to requiring objective and reasonable
distinction criteria and therefore to prohibiting unreasonable, capricious,
or arbitrary differences in treatment, but is also advancing toward a
concept of material or real equality based on the acknowledgment that
certain sectors of the population require the adoption of affirmative action
measures that make it possible to have a more level playing field. This
requires the need for differentiated treatment when, because of
circumstances, equality of treatment involves suspending or restricting
access to a service or else the exercise of a right.36

It must be stressed that the concept of material, real, or substantive
equality is relevant in order to steer public policymaking that can
contribute to guaranteeing the recognition of rights and freedoms
regarding certain sectors of the population. Concretely, in this section, the
IACHR presents relevant excerpts to understand that distinction and
usefulness.

Thematic Reports

Access to Justice for Women Victims of Violence in the
Americas. OEA/Ser.L/V/II. Doc. 68. January 20, 2007

99. While the Inter-American system espouses a formal
notion of equality in the sense of requiring that any
difference in treatment be based on reasonable and
objective criteria, thus precluding any unreasonable,
capricious or arbitrary differences in treatment, it is also
moving toward a concept of material or structural equality
that is premised upon an acknowledgement of the fact that
for certain sectors of the population, special equalizing
measures have to be adopted. The circumstances of the
disadvantaged group might necessitate a difference in
treatment because equal treatment could have the effect of
limiting or encumbering their access to some service or
good or the exercise of a right.37

Guidelines for Preparation of Progress Indicators in the Area
of Economic, Social and Cultural Rights. OEA/Ser.L/V/11.132
Doc. 14. July 19, 2008

37

IACHR, Access to Justice for Women Victims of Violence in the Americas, paras. 89-99.

IACHR. Missing and Murdered Indigenous Women in British Columbia, Canada. OEA/Ser.L/V/II. Doc.
30/14. December 21, 2014, para. 137; IACHR. Report on Poverty and Human Rights in the Americas.
OEA/Ser.L/V/11.164 Doc. 147. September 7, 2017, para. 160; and IACHR. Access to Maternal Health
Services from a Human Rights Perspective. OEA/Ser.L/V/IL Doc. 69. June 7, 2010, para. 70.
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39.

40.

54. The concept of material equality provides a tool with
enormous potential for examining not only standards that
recognize rights, but also public policies that can serve to
ensure them or, on occasion, potentially impair them.

Missing and Murdered Indigenous Women in British
Columbia, Canada. OEA/Ser.L/V/Il. Doc. 30/14. December 21,
2014

136. Furthermore, the IACHR has previously maintained
that while formal legal equality does not guarantee the
elimination of instances of discrimination in practice, the
recognition of formal legal equality makes it possible to
encourage transformations in society that reinforce respect
for legal equality. The commitment to equality must not be
limited to achieving legal equality, but must also encompass
all social institutions, such as the family, the market, and
political institutions. [...]

Structural Discrimination

The concept of structural discrimination has been highlighted by the IACHR
with particular emphasis on the need to undertake a broad appraisal of the
historical, temporal, and geographic context in cases where patterns of
discrimination appear.

In this regard, when verifying whether or not there is a situation of
structural discrimination, the Commission understands that the State must
take suitable measures to reduce and eliminate the situation of inferiority
or exclusion against a given person or group of persons. The following
paragraphs refer to this assessment and present notions about its scope
and conceptualization.

Thematic Reports

The Situation of People of African Descent in the Americas,
OEA/Ser.L/V/II Doc. 62. December 5, 2011

46. [T]he situation of structural discrimination is verified in
the indicators of access to housing, loans, quality health care
and education, life expectancy and nutrition rate, and in the
difficulties in using public facilities or accessing certain places
of recreation.
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57. On the other hand, the structural discrimination is not
only observed in statistics or indicators, but it is also reflected
in the collective mindset and the continuity of Afro-
descendants stereotyping, depicted with pejorative and
disrespectful adjectives towards their personal dignity.38 [...]

Country Reports

Report on the Situation of Human Rights in the Dominican
Republic. OEA/Ser.L/V/Il. Doc. 45/15. December 31, 2015

368. The Inter-American Commission realizes that, while
there are multiple ways in which discrimination may be
expressed, structural or systemic discrimination refers to the
set of norms, rules, routines, patterns, attitudes, and
standards of behavior, both de jure and de facto, that give rise
to a situation of inferiority and exclusion against a group of
persons in a generalized sense, with these traits perpetuated
over time and even generations. In other words, these are not
isolated, sporadic, or episodic cases; rather it is discrimination
that emerges from a historical, socioeconomic, and cultural
context.39 Its generalized nature refers to its quantitative
aspect, i.e., the large-scale nature of the problem, whereas it’s
systemic nature refers to the way decisions, practices,
policies, and the culture of a society are adopted. From this
viewpoint, structural discrimination does not have a strict or
narrow definition.

369. In view of the foregoing, the Commission considers that
in cases involving structural patterns or practices, an overall
assessment must be made of the proposed situation in terms
of the historical, material, temporal, and spatial circumstances
surrounding it. [...].

Indirect Discrimination

The IACHR has also established that the examination of norms and policies
on the basis of the principle of effective equality and non-discrimination

38

39

IACHR. Report on the Situation of Human Rights in the Dominican Republic. OEA/Ser.L/V/IL. Doc.
45/15. December 13, 2015, para. 367.

IACHR. Report on Poverty and Human Rights in the Americas. OEA/Ser.L/V/11.164 Doc. 147. September
7,2017, para. 393.
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also encompasses the possible discriminatory impact of these measures,
even when they might seem neutral in their wording or involve measures
with a general and non-differentiated scope. On the basis of excerpts from
case law presented below, it is possible to identify the potentially
discriminatory and disproportionate impact that seemingly neutral norms,
actions, or policies can exert on a group of persons.*0

Cases in the Court

Report No. 85/10. Case 12.361. Merits. Gretel Artavia Murillo et
al (“In vitro fertilization”) Costa Rica. July 14, 2010

125. [...] [[]ndirect discrimination or the disproportionate
impact of laws, measures, policies and so forth, which appear
neutral but affect certain groups differently.!

131. [T]he Commission observes that the technique of in vitro
fertilization is a procedure that more directly concerns the
woman’s treatment and body and hence women bear the
brunt of the impact of the Costa Rican Constitutional
Chamber’s decision. [...] It is in this sense that the absolute
ban on the procedure will take a heavier toll on women. In
effect, while infertility is a condition that can affect both men
and women, the use of assisted reproductive technologies
places greater demands on the woman’s body. Therefore, the
prohibition of in vitro fertilization has a direct effect on
women’s free will with regard to their bodies.

Thematic Reports

Access to Justice for Women Victims of Violence in the Americas.
OEA/Ser.L/V/II Doc. 68. January 20, 2007

91. If the effect of a law or regulation is direct discrimination,
all that need be done to prove the discrimination is to show
that the legal distinction uses a prohibited factor or that the
positive action mandated by law was not taken. If the effect is
one of indirect discrimination, the disproportionately
prejudicial effect or result that the provision has on a group

40 Both the Inter-American Convention against All Forms of Discrimination and Intolerance and the Inter-
American Convention against Racism, Racial Discrimination and Related Forms of Intolerance define
both in their respective Article 1.2.

41 IACHR. Juvenile Justice and Human Rights in the Americas. OEA/Ser.L/V/IL. Doc. 78. July 13, 2011, para.
103; IACHR. Towards the Effective Fulfillment of Children’s Rights: National Protection Systems.
OEA/Ser.L/V/11.166 Doc. 206/17. November 30, 2017, para. 300.
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has to be shown. In such cases, empirical data must be
produced showing that the alleged “invisible” or “neutral” bias
in the adoption of decisions has a disparate effect on some
group or groups.

The work, education and resources of women: the road to
equality in guaranteeing economic, social and cultural rights.
OEA/Ser.L/V/11.143 Doc. 59. November 3, 2011

20.[...] The Committee on Economic, Social and Cultural
Rights (hereinafter the “ESCR Committee”) has defined
indirect discrimination as “laws, policies or practices which
appear neutral at face value, but have a disproportionate
impact on the exercise of Covenant rights as distinguished by
prohibited grounds of discrimination.”42 [ ...]

Multiple and Inter-Sectional Discrimination
(Intersection of Identities and Risks)

Case law of the Inter-American system uses the concept of
“intersectionality” to examine discrimination, taking into consideration
those cases where there is a cross-cutting convergence of many factors of
vulnerability and risk of discrimination associated with a series of specific
conditions, such as, for example, the condition of children, women, and
persons living in poverty and persons living with HIV.

An intersection of identities and risks can aggravate human rights
violations against persons, groups, and communities living in situations of
historical vulnerability and discrimination in the Hemisphere.43 Below this
section provides excerpts of case law relative to this notion of highlighting
the special situation of discrimination that appears when it is caused by
multiple factors or intersectionality; in other words, if one of those factors
had not existed, the discrimination would have been different in nature.

Cases in the Court

Report No. 64/11. Case 12.573. Merit. Marino Lopez et al
(Operation Genesis). Colombia. March 31, 2011

42

43

IACHR. Report No. 85/10. Case 12.361. Merits. Gretel Artavia Murillo et al. (“In vitro fertilization”) Costa
Rica. July 14, 2010, para. 123; and IACHR. Access to Maternal Health Services from a Human Rights
Perspective. OEA/Ser.L/V/II. Doc. 69. June 7, 2010, para. 58.

IACHR, Strategic Plan 2017-2021. OEA/Ser.L/V/11.161, Doc. 27/17, March 20, 2017, p. 31
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363. [...] [The Committee for the Elimination of the Racial
Discrimination (CERD) in its General Commentary XX] It
indicated that the reasons for discrimination are understood
in practice by the notion of “intersection” in which “the
Committee refers to situations of double or multiple
discrimination based on origin or religion—when the
discrimination appears to exist in combination with another
cause or causes listed in Article 1 of the Convention.”

379.[...] In this sense, the notion of intersectionality applies to
this group of victims, in view of the fact they suffer from many
kinds of discrimination from a combination of causes, among
which are: their displaced status, their gender, ethnicity and
status as children.

Thematic Reports

Indigenous Women and their Rights in the Americas.
OEA/Ser.L/V/II. Doc. 44/17. April 17, 2017

38. [...]The Commission has reaffirmed that “intersectionality
is a basic concept for understanding the scope of the general
obligations of State parties, [...] the discrimination of women
based on sex and gender is inextricably linked with other
factors that affect women, such as race, ethnicity, religion or
belief, health, status, age, class, caste, sexual orientation and
gender identity.”44 This overlapping of various layers of
discrimination—or intersectionality—leads to a form of
deepened discrimination which manifests itself in
substantively different experiences from one indigenous
woman to another.

Report on Poverty and Human Rights in the Americas.
OEA/Ser.L/V/11.164 Doc. 147. September 7, 2017

168. Intersectional and structural discrimination have a major
impact on the exercise of human rights in the area of
economic, social, and cultural rights. [...].

44 IACHR. The Situation of Persons of African Descent in the Americas, OEA/Ser.L/V/Il. Doc.62, December
5,2011, para. 60.
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Using Stereotypes as a Form of Discrimination

This section presents the case law relative to discriminatory treatments
based on the use of stereotypes, preconceived ideas, or prejudices about
persons or groups of persons because of their attributes, characteristics,
and social condition, among other conditions.

Regarding this, the system’s case law has consistently ruled for reparations
aimed at transforming said situation, so that these reparations will exert an
impact that is not only restorative but also corrective, geared to making
structural changes that dismantle those stereotypes and practices that
perpetuate discrimination against persons or population groups who have
historically been discriminated against or who live in situations of
vulnerability.

Thematic Reports

Access for Justice for Women Victims of sexual Violence in
Mesoamerica. OEA/Ser.L/V/Il. Doc. 63. December 9, 2011

56. [...] [The gender stereotype] refers to a preconception of
the attributes, characteristics or roles that men or women
either play or are expected to play. They are socially dominant
and socially persistent stereotypes, which are implicitly or
explicitly expressed, and are both a cause and consequence of
gender violence against women.45

Violence, Children and Organized Crime. OEA/Ser.L/V/Il. Doc.
40/15. November 11, 2015

123. The Commission has also drawn attention to the
stigmatization of certain groups of children and adolescents
based on their socioeconomic status, ethnic origin, and the
vulnerability they may be experiencing, and stereotypes and
subjective judgments regarding their appearance or behavior,
among other factors. [...].

176. [...] There are a number of prejudices based on ethnic
origin, skin color, and other stereotypes relating to clothing,
tattoos, and physical presence in a particular place, language,
and adolescent codes of communication. [..] These

45

IACHR. Report No. 33/16. Case 12.797. Merits. Linda Loaiza Lépez Soto and relatives. Venezuela. July
29, 2016, para. 269; IACHR. Access to Information on Reproductive Health from a Human Rights
Perspective. OEA/Ser.L/V/IL Doc. 61. November 22, 2011, para. 56.
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stereotypes expose all children living in areas affected by
violence to controls, abuse, violence, and discrimination.
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Towards a Comprehensive Policy to Protect Human Rights
Defenders. OEA/Ser.L/V/Il. Doc. 207/17. December 29, 2017

146. Stereotypes also contribute to increasing the
vulnerability of certain specific groups such as women human
rights defenders and those who defend LGBTI persons,
indigenous peoples, and Afro-descendants, among others.
Therefore, States must take the necessary measures over the
short, medium, and long term to eliminate discrimination,
which is both the cause and the consequence of the violence
they are facing. [...]

The Principle of Equality and Non-Discrimination and
the Indivisible and Interdependent Nature of Human
Rights

The IACHR reaffirms the universal, indivisible, and interdependent nature
of all human rights. Thus, civil and political rights, as well as economic,
social, cultural, and environmental rights (ESCER), are part of the plexus of
rights which must be interpreted in light of the principle of equality and
non-discrimination. 46 In the area of economic, social, cultural, and
environmental rights, the IACHR has stressed that the first obligation with
immediate effect stemming from this group of rights consists of
guaranteeing their exercise on an equal footing and without discrimination.
The following paragraphs bring together certain examples relative to this
principle.

Cases in the Court

Report No. 5/14. Case 12.841. Merit. Angel Alberto Duque.
Colombia. April 2, 2014

68. [V]arious instruments and pronouncements underscore
the indivisibility and interdependence of civil and political
rights on the one hand, and economic, social and cultural
rights on the other, and the duty of nondiscrimination and
equality in the protection of these rights. [...].

73. [...] [T]he IACHR has already established that “the first
obligation ‘with immediate effect’ arising from economic,
social, and cultural rights consists of ensuring that those

46

IACHR, Strategic Plan 2017-2021. OEA/Ser.L/V/11.161, Doc. 27/17, March 20, 2017, p. 31.
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rights shall be exercised in conditions of equality and without
discrimination”. That is to say that, while implementation of
the ESCR involves an obligation of “progressive realization”,
the latter cannot be discriminatory [...].

Thematic Reports

Guidelines for Preparation of Progress Indicators in the Area of
Economic, Social, and Cultural Rights. OEA/Ser.L/V/11.132 Doc.
14. July 19, 2008

48. The first obligation “with immediate effect” arising from
the progressive development of economic, social, and cultural
rights consists of ensuring that those rights shall be exercised
in conditions of equality and without discrimination, which
entails prevention of different treatment based on factors
expressly prohibited in the Protocol.#” The foregoing requires
that States recognize and ensure the rights contained in the
Protocol equally to the entire population, basing difference in
treatment on reasonable and the objective criteria, and
preventing arbitrary discrepancies in treatment, in particular
on the basis of expressly prohibited factors, such as race,
religion, or social origin. However, it also requires that States
recognize that there are groups that face disadvantages in the
exercise of social rights, and that they should adopt
affirmative action measures and policies to ensure their
rights.

Universalization of the Inter-American System of Human Rights.
OEA/Ser.L/V/11.152 Doc. 21. August 14, 2014

7. [T]he Inter-American Commission bears repeating that all
human rights are universal, indivisible and interdependent
and interrelated. This implies, on the one hand, that the
protection of civil and political rights is closely linked to the
protection of economic, social, and cultural rights. On the
other hand, it creates an obligation incumbent upon States,
which is to devote particular attention to those social sectors
and individuals that have historically suffered forms of
exclusion or have been victims of persistent prejudice. States
must also take immediate steps to prevent, reduce, and

47 See also: IACHR. The Work, Education and Resources of Women: The Road to Equality in Guaranteeing
Economic, Social and Cultural Rights. OEA/Ser.L/V/11.143 Doc. 59. November 3, 2011, para. 59; IACHR.
Report on Poverty and Human Rights in the Americas. OEA/Ser.L/V/11.164 Doc. 147. September 7,
2017, para. 148.
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eliminate the conditions and attitudes that either generate or
perpetuate discrimination in practice.*8 [...]

Preliminary Considerations on Groups in Situations of
Vulnerability

Through its various mechanisms, the IACHR has identified certain groups
or sectors of society who suffer from discriminatory treatment because of a
specific condition or situation of historical discrimination. Some of them,
such as indigenous peoples, women, migrants, refugees, stateless persons,
victims of human trafficking, and internally displaced persons, children and
adolescents, human rights defenders, Afro-descendants, persons deprived
of liberty, lesbian, gay, bisexual, transgender, and intersex persons
(hereinafter LGBTI), persons with disabilities, and older persons, were
identified as priority groups in the Strategic Plan for 2017-2021.

Regarding this, the Commission believes it is essential to apply the
standards developed in the matter and that are systematized throughout
Chapter III of the present compendium. Nevertheless, before moving
forward in that regard, it is necessary to recognize certain considerations
for their identification.

Thematic Reports

Access to Justice for Women Victims of Violence in the
Americas. OEA/Ser.L/V/II. Doc. 68. January 20, 2007

118. Not all societies discriminate against the same groups.
Some societies discriminate against certain ethnic, religious
or political groups that other societies assimilate and
absorb. Then, too, over the course of history, new targets of
discrimination have emerged that did not exist before (for
example, carriers of HIV-AIDS). Groups that are in a
vulnerable situation will vary from one society to the next
and from one point in history to another. Therefore, every
State has a duty to determine who those groups are and to
devise inclusive policies suited to each group and capable of
ensuring to them the free and full exercise of their rights [...].

48

IACHR. Indigenous Women and Their Human Rights in the Americas. OEA/Ser.L/V/Il. Doc. 44/17. April
17,2017, para. 46.
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Guidelines for Preparation of Progress Indicators for
Economic, Social, and Cultural Rights. OEA/Ser.L/V/I.132
Doc. 14. July 19, 2008

55. [T]he Commission considers it appropriate that States
ascertain which groups require priority or special assistance
in the exercise of social rights at a particular historical
moment, and that they adopt concrete protection measures
for those groups or sectors in their plans of action. [...]
Accordingly, in addition to identifying these sectors that
have traditionally suffered discrimination in access to
certain rights, the State, before formulating its social plans
and policies, should determine which sectors need priority
assistance [...] and, in implementing its social policies and
services, establish special or differential measures to uphold
and ensure the rights of those sectors.

Country Reports

Report on the Situation of Human Rights in Venezuela.
OEA/Ser.L/V/11.118. Doc. 4 rev. 1. October 24, 2003

412. The exclusion of any sector of society from exercising
the rights guaranteed by the Convention hinders the broad
development of democratic, pluralistic societies and
exacerbates intolerance and discrimination. [...]

Preliminary Observations of the Inter-American Commission
on Human Rights on its visit to Honduras, May 15 to 18, 2010.
OEA/Ser.L/V/II Doc. 68. June 3, 2010

87. Human rights violations affect with particular strength
those sectors of the population that have historically been
marginalized, discriminated and are the most vulnerable,
such as children, the LGBT community, women and the
indigenous and Garifuna peoples.
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ENERAL OBLIATIONS OF STATES WITH  RESPECT
TO THE PRINCIPLE OF EQUALITY AND NON-
DISCRIMINATION

49,

50.

51.

In this second chapter, the IACHR presents the standards developed in the
context of the substantive obligations of States with respect to the
guarantees of equality and non-discrimination.

The first part of the chapter brings together considerations about the
general obligations with respect to the principle of equality and non-
discrimination. Afterwards, a selection of paragraphs is presented on the
obligation to respect and guarantee for the purpose of identifying
differentiated treatment in light of the American Convention, as well as
recommendations for its implementation under domestic law. Thus, the
chapter is aimed at describing the IACHR’s work on Inter-American
standards for the review of cases, in particular regarding the application of
the judgment of proportionality on the categories set forth in Article 1.1 of
the ACHR,*9 as well as other especially identified categories.

Likewise, with respect to the obligation of guaranteeing the validity of the
principle of equality and non-discrimination, the IACHR presents excerpts
that highlight the emerging obligation of creating conditions of material
equality, as well as the obligation of adopting special measures aimed at
groups that have been historically excluded and that are at a higher risk of
being discriminated against.

49

Article 1.1 “(...) without any discrimination for reasons of race, color, sex, language, religion, political or
other opinion, national or social origin, economic status, birth, or any other social condition.” American
Convention on Human Rights (ACHR)
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Merits reports published by the IACHR

Report No. 80/11. Case 12.626. Merit. Jessica Lenahan
(Gonzales) et al. United States of America. July 21, 2011

109. The Commission has clarified that the right to equality
before the law does not mean that the substantive provisions
of the law have to be the same for everyone, but that the
application of the law should be equal for all without
discrimination.50 In practice this means that States have the
obligation to adopt the measures necessary to recognize and
guarantee the effective equality of all persons before the law;
to abstain from introducing in their legal framework
regulations that are discriminatory towards certain groups
either in their face or in practice; and to combat
discriminatory practices.>! The Commission has underscored
that laws and policies should be examined to ensure that they
comply with the principles of equality and non-
discrimination; an analysis that should assess their potential
discriminatory impact, even when their formulation or
wording appears neutral, or they apply without textual
distinctions.52

Report No. 80/15. Case 12.689. Merit. ].S.C.H y M.G.S. Mexico.
October 28, 2015

81. [...] States are obliged to respect and guarantee the full and
free exercise of rights and freedoms without any
discrimination. Non-compliance by the State with the general
obligation to respect and guarantee human rights, owing to any
discriminatory treatment, gives rise to its international
responsibility.53

50

51

52

53

See: IACHR. Report No. 40/04. Case 12.053. Merits. Maya Indigenous Communities of the Toledo
District, Belize. October 12, 2004, para. 166; IACHR. Report No. 50/16. Case 12.834. Merits.
Undocumented Workers. United States of America. November 30, 2016, para. 73; and IACHR. The Death
Penalty in the Inter-American Human Rights System: From Restrictions to Abolition. OEA/Ser.L/V/IIL.
Doc. 68. December 31, 2011, para. 126.

IACHR. Report No. 86/10. Case 12.649. Merits. Community of Rio Negro of the Maya Indigenous People
and its Members. Guatemala. July 14, 2010, para. 351; IACHR. Indigenous Women and Their Human
Rights in the Americas. OEA/Ser.L/V/IL. Doc. 44/17. April 17, 2017, para. 54; and IACHR. Report on the
Rights of Women in Chile: Equality in the Family, Labor and Political Spheres. OEA/Ser.L/V/I11.134. Doc.
63. March 27, 2009, para. 36.

Also see: IACHR. Report No. 5/14. Case 12.841. Merits. Angel Alberto Duque. Colombia. April 2, 2014,
para. 61; IACHR. Situation of Human Rights in Guatemala. OEA/Ser.L/V/IL. Doc. 208/17. December 31,
2017, para. 124; and IACHR. The Road to Substantive Democracy: Women's Political Participation in the
Americas. OEA/Ser.L/V/IL. Doc. 79. April 18, 2011, para. 14.

See IACHR. Report No. 80/15. Case 12.689. Merits. ].S.C.H and M.G.S. Mexico. October 28, 2015, para. 78;
IACHR. Application submitted to the Inter-American Court of Human Rights. Case 12.502. Karen Atala
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Cases in the Court

Report No. 81/13. Case 12.743. Merit. Homero Flor Freire.
Ecuador. November 4, 2013

92. [T]he development of the right to equality and non-
discrimination makes it possible to identify several
conceptions of it. For example, one conception is related to
the prohibition of an arbitrary difference in treatment—
understanding difference of treatment to mean a distinction,
exclusion, restriction, or preference—and another is that
related to the obligation to create conditions of actual equality
vis-a-vis groups that have historically been excluded and are
at greater risk of suffering discrimination. Although in certain
cases both perspectives may also be present, each merits a
different State response and different treatment in light of the
American Convention.5* To this is added that in the different
conceptions of the right to equality the acts or omissions of
the State may be related to rights enshrined in the American
Convention or may refer to any State action that does not
have effects on the exercise of the rights established in the
Convention.5s

Thematic Reports

Access to Justice for Women victims of Violence in the Americas.
OEA/Ser.L/V/II Doc. 68. January 20, 2007

88. Reforming laws, practices and public policies that
establish sex-based differences in treatment is a duty
incumbent upon the various institutions of the State, the

54

55

and daughters. Chile. September 17, 2010, para. 77; and IACHR. Report No. 75/15. Case 12.923. Merits.
Rocio San Miguel Sosa et al. Venezuela. October 28, 2015, para. 145.

IACHR. Report No. 110/09. Case 12.470. Merits. Ricardo Israel Zipper. Chile. November 10, 2009, para.
79; IACHR. Report No. 5/14. Case 12.841. Merits. Angel Alberto Duque. Colombia. April 2, 2014, para.
59; IACHR. Truth, Justice and Reparation: Fourth Report on the Human Rights Situation in Colombia.
OEA/Ser.L/V/IL Doc. 49/13. December 31, 2013, para. 617; IACHR. Report on the Situation of Human
Rights in the Dominican Republic. OEA/Ser.L/V/Il. Doc. 45/15. December 13, 2015, para. 340; IACHR.
The Situation of Persons of African Descent in the Americas. OEA/Ser.L/V/Il. Doc. 62. December 5,
2011, para. 89.

See also: IACHR. Truth, Justice and Reparation: Fourth Report on the Human Rights Situation in
Colombia. OEA/Ser.L/V/II. Doc. 49/13. December 31, 2013, para. 617; IACHR. The Work, Education and
Resources of Women: The Road to Equality in Guaranteeing Economic, Social and Cultural Rights.
OEA/Ser.L/V/11.143 Doc. 59. November 3, 2011, para. 18; and IACHR. Report on Poverty and Human
Rights in the Americas. OEA/Ser.L/V/11.164 Doc. 147. September 7, 2017, para. 148.
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judicial branch, the executive branch, the parliament and the
legislative bodies, all with a view to bringing the domestic
legal system and the functioning of the State into compliance
with the human rights treaties in force. At the same time, it is
up to the States to make adequate and effective judicial
recourses available so that individual citizens, national
institutions for the protection of human rights, ombudsman’s
offices, general human rights prosecutors, nongovernmental
organizations and other social actors can turn to the policy-
making bodies and the courts to demand that the lawfulness
of these norms, practices and polices be scrutinized. The
adoption of discriminatory laws and the failure to comply
with the positive obligations that a law or regulation imposes
are direct manifestations of discrimination.

Towards the Closure of Guantanamo. OEA/Ser.L/V/Il. Doc.
20/15. June 3, 2015

226. [..] Equal protection before the law and non-
discrimination are among the most basic human rights. States
are required to ensure that their laws, policies and practices
respect those rights. The IACHR reiterates that “international
human rights law not only prohibits policies and practices
that are deliberately discriminatory in nature, but also those
whose effect is to discriminate against a certain category of
persons, even when discriminatory intent cannot be
shown.”s6

Country Reports

Situation of Human Rights in Honduras. OEA/Ser.L/V/II. Doc.
42/15. December 31, 2015

394. The Commission has underscored that laws and policies
must be assessed to ensure that they are compatible with the
principles of equality and nondiscrimination.5” This analysis
must assess the potential discriminatory impact stemming
from the laws and policies being examined, even when their

56 IACHR. Report No. 174/10. Case No. 12.688. Merits. Nadege Dorzema et al. (Guayubin Massacre).
Dominican Republic. February 11, 2011, para. 205; IACHR. Human Rights of Migrants and Other
Persons in the Context of Human Mobility in Mexico. OEA/Ser.L/V/IL. Doc. 48/13. December 30, 2013,
para. 358; and IACHR. Report on the Situation of Human Rights in the Dominican Republic.
OEA/Ser.L/V/Il. Doc. 45/15. December 13, 2015, para. 560.

57 See IACHR. Missing and Murdered Indigenous Women in British Columbia, Canada. OEA/Ser.L/V/IL
Doc. 30/14. December 21, 2014, para. 132.
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drafting or wording appear to be neutral and their text does
not openly establish a discriminatory application.58

Inter-American Standards relative to the Obligation of
Respect>®

In connection with the obligation to respect, appearing in Article 1.1 of
ACHR, a selection of substantive paragraphs is presented below. They refer
to Inter-American standards developed in cases where States fail to fulfill
their obligation to refrain from or prevent, whether directly or indirectly,
the enjoyment of rights on an equal footing. The Commission also describes
the progressive development of the contents of categories for which
discrimination is prohibited.

1. Legal Standards Used to Review Cases

The system of petitions and individual cases is one of the mechanisms
whereby the IACHR fulfills its mandate of protecting human rights. In cases
reviewed by the Commission, on the basis of the petitions submitted by the
victims to the system, it was possible to develop standards that are
applicable to cases of violation of the obligation to abide by the principle of
equality and non-discrimination. Pursuant to that, when a petition is
submitted, the IACHR assesses the case and ascertains whether or not
there is a differentiated treatment between two persons or groups of
persons, and then it examines whether or not the above-mentioned
treatment is objectively and reasonably justified in conformity with the
judgment of equality.

58

59

See also IACHR. Missing and Murdered Indigenous Women in British Columbia, Canada.
OEA/Ser.L/V/IL Doc. 30/14. December 21, 2014, para. 132; and IACHR. Violence against Lesbian, Gay,
Bisexual, Trans and Intersex Persons in the Americas. OAS/Ser.L/V/IL.rev.2 Doc. 36. November 12,
2015, para. 424.

The Commission has insisted that the obligation to respect:

Is defined by the State's duty not to interfere with, hinder or prevent access to the enjoyment of the object
of the right. [...] Therefore, in the words of the Inter-American Court, “the notion of limitations to the
exercise of the power of the State is necessarily included in the protection of human rights.” See, for
example, IACHR. Indigenous Peoples, Afro-Descendant Communities, and Natural Resources: Human
Rights Protection in the Context of Extraction, Exploitation, and Development Activities.
OEA/Ser.L/V/II. Doc. 47/15. December 31, 2015, para. 39.

Inter-American Commission on Human Rights | IACHR



48 | Compendium on Equality and Non-Discrimination. Inter-American Standards

54. In this section, there are examples about the situations in which the
attribution of international responsibility has been examined on the basis
of these assumptions.

Merits reports published by the IACHR

Report No. 73/00. Case 11.784. Merit. Marcelino Hanriquez et
al. Argentina. October 3, 2000

36. [...] In interpreting Article 24 of the Convention, the Inter-
American Court of Human Rights has held the following:

(...) there would be no discrimination in differences in
treatment of individuals by a State when the classifications
selected are based on substantial factual differences and there
exists a reasonable relationship of proportionality between
these differences and the aims of the legal rule under
review. These aims may not be unjust or unreasonable, that
is, they may not be arbitrary, capricious, despotic or in conflict
with the essential oneness and dignity of humankind.

37. Based on the foregoing, a distinction involves
discrimination when:

a) The treatment in analogous or similar situations is

different;

b) The difference has no objective and reasonable
justification;

¢) The means employed are not reasonably proportional to
the aim being sought.

Report No. 48/16. Case 12.799. Merit. Miguel Angel Millar Silva
et al (Radio Estrella del Mar de Melinka). Chile. November 29,
2016

63. First, in alleging a violation of the right to equality, it is
necessary to establish whether, in fact, there is disparate
treatment with respect to similarly situated persons or groups
of persons. [...]

64. In defining the above, it is necessary to identify the
relevant comparison factor. Indeed, two people or groups of
people can have similar and dissimilar characteristics
simultaneously. In this regard, it is essential to establish the
relevant criterion for making the comparison (tercium
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comparationis). In other words, at this initial step, we must
define the relevant point of view that makes it possible to
determine whether, in a given situation, two or more persons
who receive disparate treatment from the State are in fact
similarly situated. [...]

65. Once it has been determined that the State grants
disparate treatment to two similarly situated people or
groups of people, the question that must be answered is
whether there is sufficient reason to justify or maintain such
treatment. [...]

66. Under these conditions, the Commission must establish
whether the disparate treatment is, in fact, reasonable and
proportionate—that is, whether it is based on objective
criteria and does not entail an unnecessary or
disproportionate infringement of a fundamental right.

67. In order to identify whether there are objective reasons to
justify the disparate treatment, and to prevent the
disproportionate infringement of other rights enshrined in
the Convention, the assessment of equality requires
determining, first of all, whether the disparate treatment
pursues a legitimate aim, and whether it is useful, necessary,
and strictly proportionate to the accomplishment of that
aim.60

Cases in the Court

Application submitted to the Inter-American Court of Human
Rights. Case 12.387. Alfredo Ldépez Alvarez. Honduras. July 7,
2003.

176. [A]ny distinction that undermines the full exercise of one
of the rights in human rights treaties must exceed the
standard itself in order to be compatible with the
international obligations of the States. [..] So that the
distinctions that are established for the respect and guarantee

60

| 49

IACHR. The Road to Substantive Democracy: Women’s Political Participation in the Americas.
OEA/Ser.L/V/IL Doc. 79. April 18, 2011, para. 43; IACHR. Legal Standards related to Gender Equality
and Women’s Rights in the Inter-American Human Rights System: Development and Application.

Updates from 2011 to 2014. Update approved on January 26, 2015, para. 151.
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of fundamental basic rights, to the extent that they constitute
an exception to the basic rule, must be applied restrictively.

Application submitted to the Inter-American Court of Human
Rights. Case 12.189. Dilcia Yean and Violeta Bosico. Dominican
Republic. July 11, 2003.

108. The Commission upholds that the progressive
development of international law standards requires a
detailed examination of the following factors in order to
ascertain whether or not there is a discriminatory situation
that is contrary to the Convention: 1) the contents and scope
of the standard that discriminates between categories of
persons; 2) the consequences of this discriminatory treatment
for persons at a disadvantage because of the State’s policies or
practices; 3) possible justifications that are provided for this
differentiated treatment, especially in connection with a
legitimate interest of the State; 4) the rational connection
between that legitimate interest and the discriminatory
practice or policy; and 5) the existence or absence of means or
methods that might be less damaging to persons for achieving
the same legitimate ends.

Report No. 176/10. Cases 12.576, 12.611 y 12.612. Merit.
Segundo Aniceto Norin Catriman, Juan Patricio Marileo
Saravia, Victor Ancalaf Llaupe et al. Chile. November 5, 2010

163. The Inter-American system does not prohibit every
distinction in treatment in the enjoyment of fundamental
rights and freedoms; nevertheless, to be permissible, any such
distinction must have an objective and reasonable
justification, must serve a legitimate purpose, must respect
the prevailing principles in democratic societies, and must be
established by reasonable means and proportional to the end
sought.61

Thematic Reports

61

IACHR. Report No. 51/01. Case 9.903. Merits. Rafael Ferrer-Mazorra et al. United States of America.
April 4, 2001, para. 239; IACHR. Report No. 75/02. Case 11.140. Merits. Mary and Carrie Dann. United
States of America. December 27, 2002, para. 143; IACHR. Report No. 5/14. Case 12.841. Merits. Angel
Alberto Duque. Colombia. April 2, 2014, para. 62; IACHR. Report No. 53/16. Case 12.056. Merits. Gabriel
Oscar Jenkins. Argentina. December 6, 2016, para. 139; IACHR. Juvenile Justice and Human Rights in the
Americas. OEA/Ser.L/V/IL. Doc. 78. July 13, 2011, para. 99; IACHR. The Situation of Persons of African
Descent in the Americas. OEA/Ser.L/V/IL.Doc. 62. December 5, 2011, para. 90; and IACHR. Report on
Citizen Security and Human Rights. OEA/Ser.L/V/Il. Doc. 57. December 31, 2009, para. 83.
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Juvenile Justice and Human Rights in the Americas.
OEA/Ser.L/V/II Doc. 78. July 13, 2011

104.[...] [T]he IACHR has insisted that although certain
criteria may be used as a basis, the applicable Convention
provisions must be determined on a case-by-case basis by
means of an analysis that takes into account the individual or
group of people affected, the reasons behind the alleged
discrimination, the rights or interests at stake, the actions or
omissions that gave rise to the discrimination, and other
considerations.62

2. Phased Judgment of Proportionality

On the basis of its working mechanisms, the IACHR has developed tools
that make it possible to review and provide contents to the State’s
obligations, as well as the rights guaranteed in the ADRDM and ACHR.
Judgment of proportionality is one of the tools making it possible to
identify situations where there is a failure to fulfill the obligation enshrined
in Article 1.1.

This mechanism makes it possible to verify whether or not there is a
differentiated treatment and then to assess whether or not the distinction
applied in each case is reasonable and objective. To undertake this
assessment, the IACHR uses the judgment of proportionality. It is
comprised of four elements that must exist concurrently in every situation.
These elements are as follows: i) the existence of a legitimate end, ii)
suitability, iii) necessity, and iv) proportionality in the strict sense of the
word. Examples of its use are provided below.

Cases in the Court

Report No. 53/16. Case 12.056. Merits. Gabriel Oscar Jenkins.
Argentina. December 6, 2016.

139. [...] In order to ascertain whether or not a distinction is
“objective and reasonable,” as well as whether or not the

62

IACHR. Report No. 110/09. Case 12.470. Merits. Ricardo Israel Zipper. Chile. November 10, 2009, para.
80; and IACHR. Application submitted to the Inter-American Court of Human Rights. Case 12.502. Karen
Atala and daughters. Chile. September 17, 2010, para. 82; IACHR. Report No. 81/13. Case 12.743.
Merits. Homero Flor Freire. Ecuador. November 4, 2013, para. 94; and IACHR. Report No. 80/15. Case
12.689. Merits. ].S.C.H and M.G.S. Mexico. October 28, 2015, para. 84.
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57.

restriction on the exercise of a right is acceptable in
accordance with the Convention, both the Commission and
the Court have resorted to a phased judgment of
proportionality that includes the following elements: (i) the
existence of a legitimate end; (ii) suitability, that is,
ascertaining whether or not there is a logical relationship of
causality from the means to the end between the distinction
and the end it is pursuing; (iii) necessity, that is, ascertaining
whether or not there are alternatives that might be less
restrictive but equally suitable; and (iv) proportionality in the
strict sense of the word, that is, striking a balance between the
interest that is at stake and the extent to which one is being
sacrificed for the other.63

Thematic Reports

Juvenile Justice and Human Rights in the Americas.
OEA/Ser.L/V/II Doc. 78. July 13, 2011

99. Article 24 of the American Convention recognizes the
principle of equality, which includes the prohibition of any
arbitrary difference in treatment, such that any distinction,
restriction or exclusion by the State that, even though
provided by law, is neither objective nor reasonable would be
a violation of the right to equality before the law,
notwithstanding any violations of other Convention-protected
rights when the difference in treatment is applied in practice.
[...] In determining whether a difference in treatment is
arbitrary, the Commission has used four criteria: legitimate
end, suitability, necessity and proportionality.64 [...]

3. Difference in Treatment Based on a Suspect Category

The IACHR, in fulfillment of its mandate to protect human rights in the
region, has established the contents and scope of the reasons for
prohibiting discrimination as established in Article 1.1 of the ACHR

63

64

Regarding the elements of this judgment, see: IACHR. Application submitted to the Inter-American
Court of Human Rights. Case 12.502. Karen Atala and daughters. Chile. September 17, 2010, para. 86;
IACHR. Report No. 80/15. Case 12.689. Merits. ].S.C.H and M.G.S. Mexico. October 28, 2015, para. 89;
IACHR. Report No. 81/13. Case 12.743. Merits. Homero Flor Freire. Ecuador. November 4, 2013, para.
97; IACHR. Report No. 5/14. Case 12.841. Merits. Angel Alberto Duque. Colombia. April 2, 2014,
para. 74.

Also see in: IACHR. Human Rights of Migrants, Refugees, Stateless Persons, Victims of Human

Trafficking and Internally Displaced Persons: Norms and Standards of the Inter-American Human
Rights System. OEA/Ser.L/V/II. Doc. 46/15. December 13, 2015, para. 201.
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regarding the State’s duty to respect. Thus, in the face of a petition on
discriminatory treatment based on the real or perceived belonging of a
person or group of persons to any of the “suspect categories,” the
Commission has established that there is a presumption of incompatibility
with the American Convention.

In these cases, strict scrutiny must be applied and the burden of proof must
be reversed and rests with the State. In the present section, the IACHR
presents certain paragraphs referring to covert discrimination when there
is an implicitly distinctive treatment in one of the prohibited reasons for
discrimination.

Cases in the Court

Application submitted to the Inter-American Court of Human
Rights. Case 12.387. Alfredo Lépez Alvarez. Honduras. July 7,
2003.

175. The Commission has contended that distinctions based
on factors explicitly mentioned in the American Convention
are subject to a degree of scrutiny that is especially strict, on
the basis of which the States, so that these distinctions are not
viewed as discriminatory, must show an especially important
interest or an overriding social need and a strict justification
for the distinction, as well as show that the measure being
used is the least restrictive possible.65In any case, the
Commission contends that any distinction based on one of
those cases mentioned in Article 1 of the Convention has a
strong presumption of incompatibility with the treaty,
including the one relative to discrimination based on
language.

Report No. 64/12. Case 12.271. Merit. Benito Tide Méndez et al.
Dominican Republic. March 29, 2012

227.[...] Distinctions based on grounds explicitly enumerated
under pertinent articles of international human rights
instruments are subject to a particularly strict level of

65

IACHR. Application submitted to the Inter-American Court of Human Rights. Case 12.189. Dilcia Yean
and Violeta Bosico. Dominican Republic. July 11, 2003, para. 107; and among others, IACHR. Report No.
48/16. Case 12.799. Merits. Miguel Angel Millar Silva et al. (Radio Estrella del Mar de Melinka). Chile.
November 29, 2016, para. 71.
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scrutiny whereby States must provide an especially weighty
interest and compelling justification for the distinction.66

Report No. 81/13. Case 12.743. Merit. Homero Flor Freire.
Ecuador. November 4, 2013

98. When distinctions are based on certain categories
expressly mentioned in the non-discrimination clauses of
international human rights treaties there is a consensus that
the analysis that is used to measure the reasonableness of the
difference in treatment is especially strict. This is because, by
their nature, such categories are considered “suspect” and
therefore it is presumed that the distinction is incompatible
with the American Convention. In that regard, only
“overriding or urgent” considerations that must be analyzed
in detail may be invoked as a justification. This strict analysis
is precisely the guarantee that the distinction is not based on
prejudices and/or stereotypes that generally surround
suspect categories of distinctions.6”

Report No. 5/14. Case 12.841. Merit. Angel Alberto Duque.
Colombia. April 2, 2014

63. [TThe IACHR has considered that a restriction must be
based on very compelling reasons and that the burden of
proof rests with the State. Hence, when a restriction is
premised on a "suspect category,” the Commission accepts the
"reversal of the burden of proof' and the "presumption of
invalidity.” In effect, the close scrutiny that must be done in
the case of distinctions based on “suspect categories” serves
to guarantee that the distinction is not based on the
prejudices and/or stereotypes that generally surround
suspect categories of distinction. In practical terms, this
means that after presenting such a distinction, the burden of
proof falls on the State, and the general criteria must be
subject to close scrutiny wherein it is not enough for the State

66

67

IACHR. Report No. 176/10. Cases 12.576, 12.611 and 12.612. Merits. Segundo Aniceto Norin Catriman,
Juan Patricio Marileo Saravia, Victor Ancalaf Llaupe et al. Chile. November 5, 2010, paras. 174 and 177;
IACHR. Report No. 5/14. Case 12.841. Merits. Angel Alberto Duque. Colombia. April 2, 2014, para. 62;
IACHR. Report on Terrorism and Human Rights. OEA/Ser.L/V/I1.116. Doc. 5 rev. 1 corr. October 22,
2002, para. 338 and 355; IACHR. Human Rights of Migrants, Refugees, Stateless Persons, Victims of
Human Trafficking and Internally Displaced Persons: Norms and Standards of the Inter-American

Human Rights System. OEA/Ser.L/V/IIL. Doc. 46/15. December 13, 2015, para. 205.

IACHR. Application submitted to the Inter-American Court of Human Rights. Case 12.502. Karen Atala
and daughters. Chile. September 17, 2010, para. 88; IACHR. Access to Justice for Women Victims of

Violence in the Americas. OEA/Ser.L/V/IL. Doc. 68. January 20, 2007, para. 85.
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to argue the existence of a legitimate goal; instead, the goal
sought through the distinction must represent a particularly
important purpose or a pressing social need. Furthermore, it
is not enough for the measure to be suitable or for a logical
causal relationship to exist between it and the goal sought;
instead, it must be strictly necessary to attain that goal,
meaning that no other less harmful alternative exists. Finally,
to meet the proportionality requirement, the existence of an
appropriate balance of interests in terms of the level of
sacrifice and the level of benefit, must be argued.¢8

68

IACHR. Report No. 112/12. Case 12.828. Marcel Granier et al. Venezuela. November 9, 2012, para. 160;
IACHR. Access to Justice for Women Victims of Violence in the Americas. OEA/Ser.L/V/Il. Doc. 68.
January 20, 2007, para. 87; IACHR. Juvenile Justice and Human Rights in the Americas. OEA/Ser.L/V/IL
Doc. 78. July 13, 2011, para. 102; IACHR. The Situation of Persons of African Descent in the Americas.
OEA/Ser.L/V/IL Doc. 62. December 5, 2011, para. 91.
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Thematic Reports

Access to Justice for Women Victims of Violence in the Americas.
OEA/Ser.L/V/II Doc. 68. January 20, 2007

80. [W]hen those suspect factors are the basis for treating an
individual or group differently, they have to be more closely
scrutinized to determine whether they are reasonable.

83. For its part, the Commission has repeatedly maintained
that any restriction based on criteria such as those listed in
Article 1.1 of the American Convention—namely, race, color,
sex, language, religion, political or other opinion, national or
social origin, economic status, birth, or any other social
condition—must be closely scrutinized and analyzed, because
those factors qualify as so-called “suspect categories.” The
restriction must be shown to be necessitated by some
overriding or urgent stated objective, adequate or
proportional to the end sought, and the least restrictive of the
protected right.6 When the restriction cannot be credibly
shown to satisfy these requirements, it will be invalid as it will
be motivated solely by prejudice.

4. Suspect Categories as a Basis for Implicit Sanctioning

Cases in the Court

Report No. 75/15. Case 12.923. Merit. Rocio San Miguel Sosa et
al. Venezuela. October 28, 2015

151. Given the argument of the petitioners according to which
the real motivation of the contract termination with the
alleged victims was to punish them for their political
expression in the petition for referendum, the analysis of the
Commission cannot be based solely on the motivation
formally declared in the preceding paragraphs. It is up to the
Commission to evaluate all available evidence to determine
whether the termination was a misuse of power, understood
as the use of formally valid procedures to conceal an illegal
practice. [...].

69 IACHR. Towards the Closure of Guantanamo. OEA/Ser.L/V/Il. Doc. 20/15. June 3, 2015, para. 222.
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164. The Commission recalls that there are formally valid
decisions which can be used not as legitimate means of
administering justice, but as mechanisms for achieving
undeclared ends that were not evident at first sight and seek
to impose an implicit sanction with a purpose other than
those for which they have been prescribed by law.

166. The Commission considers that all these elements are
consistent with each other and allow to reach the conviction
that the termination of contracts of Rocio San Miguel