Comments by Canada on the Draft Preliminary Report on the Implementation by the United States of the Inter-American Convention against Corruption
	Question / Comment
	Relevant Text  or References from the Draft Preliminary Report

	1. The link goes to the report for the Republic of Honduras, not that of the United States.
	Page 2

Introduction

1. Contents of the Report

… and published at the following web page: http://www.oas.org/juridico/english/mec_rep_hnd.pdf


	2. What types of remedies/corrective action do the recourse bodies such as the Merit Systems Protection Board provide?
	Pages 7-8
· Section 7703 of Title 5 of the U.S.C., which allows applicants for employment to appeal final orders or decisions taken by the Merit Systems Protection Board to the United States Court of Appeals for the Federal Circuit.
· Section 300.104 of Title 5 of the C.F.R., which allows candidates for employment to appeal employment practices applied by the OPM to the Merit System Protection Board (S. 300.104(a)), and to submit grievances under the respective agency grievance system in the case of an employment practice administered by the agency (S. 300.104(c)(2)). 



	3. What entities are included in the Executive Branch? 


	Page 14, 1.2.1., 1st paragraph, 1st point.

	4. Please define “responsible” in the context of “responsible sources” and “responsible bidder” What criteria do procurement officials use to determine that a source, supplier or bidder is “responsible”?


	Page 14, 1.2.1., 1st paragraph, 2nd sub-point; page 19, Provisions applicable to entities of the Legislative Branch, 1st point.  

	5. It is indicated that exceptions to the use of competitive procedures may be permitted when it is in the public interest to use other procedures. What would be an example of the public interest in this context?
	Page 15 (Exceptions to the use of competitive procedures) and Page 20 (Other Procedures)

	6. The draft preliminary report indicates that the Office of the Federal Procurement Policy sets the overall direction and that the Federal Regulatory Council assists in the direction. Could you please elaborate on this differentiation of roles?

7. Similar to question 6, could you please elaborate on the distinction of roles for the Comptroller General and Offices of the Inspectors General?
	Page 16, 1st , 2nd, 4th and 6th sub-points


	8. What is the process and criteria used to debar, suspend, propose for debarment, declare ineligible, exclude or disqualify contractors such that they are included on the Excluded Parties List System (EPLS)? 

a. Is there a legislative authority for FAR 9.404 which requires the General Services Administration to operate this system?

b. How long has the EPLS been operational?

c. Is there a process for appeal?

d. Other than an appeal, are there any measures or conditions to provide for de-listing?

e. Have there been any law suits for wrongful listing / discrediting a supplier’s good name?
	Page 17, 5th sub-point

	9. Were there any Guidelines for Procurement of Goods and Services of the House of Representatives before May 31, 2007? If not, how did the House conduct its procurement and what precipitated the establishment of guidelines?


	Page 19

	10. Is this figure meant to be $25,000 or perhaps $250,000?


	Page 22, 3rd sub-point

· Small Purchases, provided for by Section 3.4, which are allowed for purchases up to $25,0000 (Section 3.4.1).  Section 3.4.2 requires small purchases over $5,000 to be procured after obtaining competitive quotations.



	11. Following the high-profile corruption cases mentioned, have any new preventive measures or sanctions been introduced through law, regulation or policy?  If so, what are they?


	Page 23 (section 1.2.2, 2nd paragraph)

	12. What was the reaction of the Office of the Federal Procurement Policy and the United States Congress to the January 2007 Report by the Acquisition Advisory Panel that “the pace of acquisition reform initiatives has outstripped the ability of the federal acquisition workforce to assimilate and master their requirements so as to implement these initiatives in an optimal fashion”? Has there been any direction from the Office or Congress to “allow the Workforce to catch up with the last twelve years of acquisition reform”? 
	Page 24, paragraphs 3 and 4

	13. What can the OSC do if it is not satisfied with the report it receives and/or the investigation that has been conducted?
	Page 26

2.1.Existence of provisions in the legal framework and/or other measures
- Title 5 U.S.C. Section 1213, which provides for OSC to receive and evaluate disclosures in order to determine whether there is a substantial likelihood of a violation of law, rule or regulation or gross mismanagement, gross waste of funds, abuse of authority, or a specific danger to public health or safety (Section 1213(b)).  Upon such a finding, Section 1213 requires OSC to require the agency in question to conduct an investigation and submit a written report to OSC.


	14. What are the implications if an individual does not give consent to have his/her identity disclosed? For example, does this limit an investigation in any way and whether or not it can take place?

15. If an investigation can take place without disclosing the identity of the person who made the disclosure, how is natural justice assured for anyone who may be accused of corruption?

16. What measures exist to protect the confidentiality of information gathered during an investigation (aside from the identity of a person who makes a disclosure)?
	Pages 27 and 28

- Title 5 U.S.C. Section 1213(h), which provides that the identity of any individual who makes a disclosure may not be disclosed by the Special Counsel without such individual's consent, unless the Special Counsel determines that the disclosure of the individual's identity is necessary because of an imminent danger to public health or safety or imminent violation of any criminal law.

- OSC has created Form OSC-49, which explains that OSC’s policy is generally not to reveal the identity of the complainant.  This form also contains three consent statements, one of which is to be signed by anyone disclosing alleged prohibited personnel practices.  Pursuant to Form OSC-49, complainants are asked to indicate either (1) consent to disclosure of their identity for investigative purposes; (2) consent to disclosure of certain relevant information for investigative purposes, but not their identity; and (3) no consent to disclosure of their identity or of communication between OSC and the agency involved.

	17. Does this protection extend only to the actions taken by supervisors?  Does anything exist to protect an employee who has made a disclosure from the actions of other employees (non-supervisors)?

18. Is there any protection against reprisal actions that are not ‘personnel actions’?
	Page 27

- With respect to mechanisms for reporting threats or reprisals, Title 5 U.S.C. Section 2302(b)(8), the Whistleblower Protection Act (WPA), prohibits taking personnel actions (or not taking action), with respect to an employee or applicant for employment, as a result of, inter-alia, any disclosure of information by an employee or applicant which the employee or applicant reasonably believes evidences: violation of law, rule or regulation or gross mismanagement, gross waste of funds, abuse of authority, or a specific danger to public health or safety.


	19. What are the investigative powers of the OSC?  Are there any limits to the use of these powers?
	Page 28

“IPD…conducts investigations to review pertinent records, and to interview complainants and witnesses with knowledge of the matters alleged. Matters not resolved during the investigative phase will undergo legal review and analysis to determine whether the IPD inquiry has established a violation of law, rule or regulation, and whether the matter warrants corrective action, disciplinary action, or both. Complainants will continue to receive 60-day status notices while matters are pending in the IPD.”

	20. What, if any, mechanisms exist to permit the OSC to see and/or comment on the extent to which its recommendations have been acted upon?
	Page 28 - Section 1214(d)(1), which requires the OSC, in the event that it determines that a criminal offense may have taken place, to report the matter to the Attorney General and to the head of the agency involved; and Section 1215, which authorizes the OSC to recommend disciplinary action when appropriate.

	21. Is there a more general offence that addresses the conduct envisioned in Article VI(1)(c) of the Convention? 
	Page 35: re Article VI(1)(c) 

	22. Is there a provision of more general application that deals with attempts in situations other than those provided for in Chapter 63 on Mail Fraud? 
	Page 39 : - Title 18 U.S.C., Section 1349, entitled “Attempt and Conspiracy”, which provides: “Any person who attempts or conspires to commit any offense under this chapter [Chapter 63 – Mail Fraud] shall be subject to the same penalties as those prescribed for the offense, the commission of which was the object of the attempt or conspiracy.”


	23. What follow-up mechanisms are in place regarding the results of agency surveys and how are agencies held accountable for deficiencies in ethics programs and negative perceptions of the ethical culture by employees?
	Page 46: Recommendation 1.1 

-The various surveys administered by OGE to evaluate agency ethics programs and to establish baseline data for the OGE strategic plan.

	24. If it is determined through the course of an investigation that a public official had knowledge of an act of corruption but did not report it, what action is taken with respect to that public offiical?
	Pages 47-48: Recommendation 1.3

	25. What new information and/or changes are represented by the revision to the regulation and reporting form?
	Page 48: Recommendation 2

-OGE publication of a revised confidential financial disclosure regulation and reporting form

	26. Would the United States have any evidence of tangible results further to this Executive Order, which took effect in 2005.  As an example, the United States Government Accountability Office completed a report entitled Processing Trends Show Importance of Improvement Plans, http://www.gao.gov/new.items/d07441.pdf. The GOA was asked to examine FOIA trends as well as the extent the improvements plans of agencies included elements emphasized in the Executive Order 13,392. The GOA reported that all Agency plans examined focused on making measurable improvements and formed a reasonable basis for carrying out the goals of the Executive Order.
	Page 50: Recommendation 4.2
- The December 14, 2005 issuance of Executive Order 13,392, entitled, Improving Agency Disclosure of Information, which, as noted by the United States, “…contains several statements of government-wide FOIA policy, as well as many specific requirements in the areas of customer service, planning, and reporting that affect all federal agencies in their administration of the Act.”

	27. Where measures are implemented to ensure that public consultations occur prior to designing public policies and prior to final adoption of legal provisions, is this done across all committees or on a committee-by-committee basis? 
28. Although Advisory Committee meetings are open to the general public and are announced in the Federal Register (as per the Federal Advisory Committee Act web pages on the US General Services Administration web site), must all committees also post notices on the Federal Advisory Committee Act (FACA) Database? Are the database entries for each committee kept up-to-date regarding meeting notices? Are navigational web links maintained?
	Pages 50 and 51: Recommendation 4.3



	29. Much reliance is placed understandably on websites as a means to encourage public participation.  In order to make the best use of mechanisms that encourage civil society and nongovernmental participation in public administration and in the follow-up of public administration, consideration could be given to continuing to periodically update the web sites and databases providing notices of public meetings and to maintaining the user-friendliness of websites. 
  
	Pages 51 and 52: Recommendations 4.4, 4.5

	30. Is there a response to this recommendation? 
	Page 53: Recommendation 5(c)
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