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THE GENERAL SECRETARIAT

EXECUTIVE ORDER NO.  05-04, Corr. No. 1  

Subject:
PERFORMANCE CONTRACT ("CPR") RULES 
THE ACTING SECRETARY GENERAL,


In the exercise of the powers conferred upon him by Article 109 of the Charter of the Organization of American States (“OAS”) and Articles 8, 12, 17(b) & (c),  84(b)(8), 97, and 101 of the General Standards to Govern the Operation of the General Secretariat of the Organization of American States (“General Standards”). 

CONSIDERING:


That the Secretary General is authorized to initiate, award, and execute performance contracts for services under Articles 12(e), 97, and 101 of the General Standards; and

That the existing rules, regulations, and operational procedures governing performance contracts require revision and modification to satisfy the current needs of the General Secretariat, 

RESOLVES:

I.  PERFORMANCE CONTRACT RULES

The Performance Contract Rules attached to this Executive Order shall apply to all performance contracts processed and awarded by the General Secretariat.

II.  AMENDMENTS AND REPEALS

This Executive Order repeals Executive Order 01-4, entitled "Performance Contract (“CPR”) Rules” (May 18, 2001) and the attached Rules supersede all other past and present norms, rules, regulations, and practices of the General Secretariat to the contrary, including, but not limited to, any contrary provisions set out in Staff Rule 104.16, entitled "Independent Contractors."  The repeal of Executive Order 01-4 does not revive prior rules and regulations repealed or otherwise superceded by that Executive Order.

III.  EFFECT

This Executive Order shall enter into force on the date on which it is signed.

Luigi  R.  Einaudi

Acting Secretary General

Date: February 11, 2005

Original:  English

Attachment ("Performance Contract Rules")
PERFORMANCE CONTRACT RULES

 of the

GENERAL SECRETARIAT OF THE 

ORGANIZATION OF AMERICAN STATES

[image: image2.png]



Issued on February 11, 2005

PERFORMANCE CONTRACT RULES

OF THE GENERAL SECRETARIAT OF THE ORGANIZATION

OF AMERICAN STATES           
CONTENTS

1Definitions, Concepts, and Scope
CHAPTER 1        

11.1
Definitions:


11.2
Differences between GS/OAS Staff Members and Independent Contractors


CHAPTER 2        1AUTHORITY TO CONTRACT


12.1
Authority of the Secretary General


12.2
Delegated Authority and Responsibility


12.3
Accountability for delegated Authority


CHAPTER 3        1prohibitions


13.1
Prohibitions Related to Persons


13.2
Prohibitions Related to Time


13.3
Prohibitions Related to Cost and Fund Availability


13.4
Prohibitions Related to Nature of Activities


13.5
Prohibitions Related to Corrections, Amendments, and Modifications


13.6
Prohibitions Related to Competitive Methods


13.7
Prohibitions Related to CPR Content


CHAPTER 4        1Responsibilities and Liabilities of the authorizing official Involved with Initiating, Negotiating, Awarding, and Executing PERFORMANCE CONTRACTS


14.1
Conflict of Interest


14.2
Staff Responsibilities


14.3
Liabilities and Disciplinary Measures


14.4
Responsibility of Contracting Dependency


CHAPTER 5        1Responsibilities OF INDEPENDENT CONTRACTORS


15.1
Legal Responsibilities


15.2
Intellectual Property and Other Proprietary Rights


15.3
Emoluments


15.4
Quality of Performance


15.5
Work Permits


15.6
Visas for Consultants at Headquarters


15.7
Visas for Other Contractors


15.8
Status


15.9
OAS Travel Document


15.10
Travel Arrangements


15.11
Notification of Travel and Arrival


15.12
Relations with Governments, Conflicts of Interest, and Confidentiality


15.13
Supervision of GS/OAS Staff Members by the Independent Contractor


15.14
Documentation


CHAPTER 6        1COMPENSATION AND Payment


16.1
Level of Compensation for Services


16.2
Level of Compensation for Specific Products


16.3
Additional Compensation Guidelines From the Director of DAF


16.4
Time of Payment


16.5
Certification


16.6
Evaluation for Final Payment


16.7
Payment in Local Currency


CHAPTER 7        1SETTLEMENT OF DISPUTES


17.1
Arbitration


17.2
Choice of Law, Forum, And Privileges and Immunities


17.3
Judicial Recourse


CHAPTER 8        1Termination


18.1
Termination for Cause


18.2
Termination for Unforeseen Circumstances


18.3
Termination Disputes


CHAPTER 9        1Administration, REGULATION, 
and reports


19.1
Regulations


19.2
General Administration, Reviewing and authorizing areas, and Reports


19.3
Database of Vendors


19.4
Conflicts with Staff Rules


CHAPTER 10        1Exemptions and Exceptions


110.1
Exemptions


110.2
The Exceptions Process





PERFORMANCE CONTRACT RULES

Definitions, Concepts, and Scope

1.1 Definitions:  

For the purposes of these Rules, the following definitions shall apply: 

1.1.1 Authorizing Official.  The staff member of the General Secretariat of the Organization of American States (“General Secretariat” or “GS/OAS”) or other duly designated person responsible for the program or project, which is funding the Performance contract.

1.1.2 Consultant.  A Consultant is an independent contractor who is a natural person or a legal person contracted under a performance contract in an advisory or consultative capacity to a member government or in a project of GS/OAS in a Member State or to otherwise provide consulting services to GS/OAS.

1.1.3 Contract Sum.  The Contract Sum, also known as "the Contract Amount" or the "Contract Cost," is the money amount that GS/OAS is obligated to pay the consultant under the contract.

1.1.4 CPR.  This is the acronym for the term "Performance Contract".

1.1.5 DAF.  Department of Administration and Finance.

1.1.6 DLAS.  Department of Legal Affairs and Services.

1.1.7 Dependency of GS/OAS.  This is a general term used to refer to Departments, Secretariats, Offices, Divisions, and Sections within GS/OAS that are managed by an officer above the P-3 level.

1.1.8 Dollars and the sign $.  The term “dollars” and the sign “$” refer to United States Dollars.

1.1.9 General Standards.  These are the General Standards to Govern the Operations of GS/OAS of the Organization of American States.

1.1.10 GS/OAS.  This is GS/OAS of the Organization of American States.

1.1.11 Independent Contractor ("the contractor", “the consultant” or "the vendor").  An independent contractor is a natural or legal person who, in the pursuit of an independent business, provides goods or services to GS/OAS, using the contractor's own means and methods, without detailed supervision and control by GS/OAS over the production of the product, result, or service required, and without the subordination, prohibitions against assignment, and exclusivity required from employees.  An independent contractor is neither an employee nor a staff member.

1.1.12 National of an OAS Member State.  A national of an OAS Member State is a natural person who is a citizen of an OAS Member State. 
1.1.13 Parties.  The parties in a performance contract are the General Secretariat of the Organization of American States ("GS/OAS") and the Independent Contractor (also known as "the vendor", “the consultant”, or "the contractor").

1.1.14 OGLS. Office of General Legal Services.
1.1.15 OHRS. Office of Human Resource Services.

1.1.16 OPFMS.  Office of Procurement and Facilities Management.

1.1.17 Performance Contract.  A performance contract is a contract for the purchase of human services or of a specific work product or result for an approved program or project in areas of specialization in which GS/OAS does not have sufficient human resources to produce the product or result required within the allotted time.
1.1.18 Relative.  “Relative” shall mean spouse, son or daughter, stepson or stepdaughter, father or mother, stepfather or stepmother, brother or sister, half-brother or half-sister, stepbrother or stepsister, father- or mother-in-law, son- or daughter-in-law, and brother- or sister-in-law.

1.1.19 Requesting Dependency.  Dependency of GS/OAS requesting a CPR.

1.1.20 Vendor.  A vendor is an Independent Contractor (natural or legal person) who enters into a Procurement or Performance contract to provide services or goods to be sold or leased or provided to GS/OAS under that Contract.

1.2 Differences between GS/OAS Staff Members and Independent Contractors 

1.2.1 Exclusivity.  GS/OAS staff members are subject to Staff Rules that prevent them from taking other remunerative employment without the Secretary General's express permission.  An independent contractor may work for as many employers as he or she has the means to serve.

1.2.2 Remuneration.  A GS/OAS staff member is paid a monthly salary in accordance with time and attendance reports.  An independent contractor's remuneration is linked specifically to the service, product, or result that is the object of the performance contract.  Payment to the independent contractor may be based upon the completion of various stages of the service, product, or result, or upon time expended for that purpose, as certified by a GS/OAS staff member, and it is normally rendered upon the presentation of an invoice.  See Chapter 6 of these Rules.

1.2.3 Other Emoluments.  GS/OAS provides social security, including health insurance, vacation leave, sick leave, tax reimbursement and retirement benefits to eligible staff members.  An independent contractor receives no tax reimbursements and must furnish all such benefits, where required by law or otherwise, for himself or herself and his/her employees; however, this does not preclude the independent contractor from purchasing health and related insurance through an insurance facility arranged by GS/OAS.

1.2.4 Subordination.  GS/OAS may exercise complete supervision and control over the details of the work performed by a staff member.  Supervision and control over an independent contractor does not extend to the details of work performance but is directed to ensuring that the desired service, product, or result is obtained within an established time frame and in accordance with quality standards. 

1.2.5 Assignment.  A staff member may not assign his employment contract or parts thereof, to another.  An independent contractor may, if permitted under his contract, exercise rights of assignment.

1.2.6 Work Schedule and Availability.  A staff member must observe regular working hours as determined by the Staff Rules.  The staff member may be required to work or be available full time.  An independent contractor establishes his/her own working hours as required to complete the particular service, product, or result within the time frame specified by the contract.  The independent contractor can work for anyone for any length of time within the bounds of the applicable law.

1.2.7 Legal Personality.  All staff members must be natural persons.  An independent contractor may be either a legal or a natural person.

1.2.8 Duties and Obligations.  Staff members must subscribe to GS/OAS's loyalty oath and observe certain standards of conduct as established in the Staff Rules.  Independent Contractors and their employees take no such loyalty oath and are not bound to adhere to the Staff Rules of GS/OAS.  They are expected, however, to observe certain standards of conduct in the performance of their contracts, as set forth in Chapter 5 of these Rules.

1.2.9 Liability for Completion of Work Assigned.  A staff member can quit at any time without incurring a liability for abandoning work in progress.  An Independent Contractor is liable for damages arising to GS/OAS for failure to complete the contracted work.

1.2.10 Termination.  A staff member can be terminated for cause, as stated in the Staff Rules and General Standards.  An Independent Contractor can be terminated for failure to satisfy the contract specifications, for cause, and for such other reasons stated in the performance contract. 

PERFORMANCE CONTRACT RULES
AUTHORITY TO CONTRACT

1.3 Authority of the Secretary General 

1.3.1 The Secretary General is authorized to negotiate, award, and execute performance contracts under Articles 12(e) and 97 of the General Standards.

1.4 Delegated Authority and Responsibility

1.4.1 The Secretary General delegates to the Assistant Secretary General, the Chiefs of Staff to the Secretary General and to the Assistant Secretary General, the Directors of Departments and other dependencies of GS/OAS at the Department level, and the Directors of Offices of GS/OAS in Member States, the authority to initiate, award, and execute performance contracts in their respective areas, subject to the following conditions and guidelines: 

a. No performance contract obligating GS/OAS may be committed, issued, signed, or executed unless and until all the funds for the performance contract are available and assigned to that contract in the corresponding account, and the performance contract: (i) has been duly recorded in GS/OAS's financial system; (ii) has been approved by OHRS; and (iii) has been approved, if otherwise expressly required under these Rules, by DLAS. 

b. Within thirty days of signing a performance contract, the individual who signed the performance contract must send a copy of the executed (i.e., signed by both parties) performance contract to the Director, OPFMS, to be maintained by that Office in its files in accordance with GS/OAS's Records Maintenance Schedule. 

c. The Assistant Secretary General, the Chiefs of Staff of the Secretary General and of the Assistant Secretary General, and the Directors of Departments and the Executive Secretariats at the D-1 level may issue, sign, and execute performance contracts funded by their respective budgets or specific funds administered by the organizational units they manage and direct in amounts of up to $60,000.

d. Directors of Offices of GS/OAS in Member States may sign CPRs against their office accounts in amounts of up to $6,000.

e. Except as otherwise stated in this subparagraph e:  (i) the Secretary General, the Chief of Staff of the Secretary General, and the Director of DAF shall sign all performance contracts in excess of $60,000; and (ii) the Executive Secretary for Integral Development/Director General of the Inter-American Agency for Integral Development (“IACD”) may sign performance contracts in excess of $60,000, to the extent permitted under the General Delegation of Authority granted to that office by the Secretary General.  In addition, the Assistant Secretary General, Directors and the Executive Secretary of the Inter-American Human Rights Commission, and Directors of National Offices may sign performance contracts in excess of $60,000 pursuant to a written delegation of authority to sign the specific contract from the Secretary General, the Chief of Staff of the Secretary General, or the Director of the DAF, or to the extent permitted under the above-mentioned General Delegation of Authority, from the Executive Secretary for Integral Development/Director General of the IACD..

f. The Secretary General, the Assistant Secretary General, the Chiefs of Staff of the Secretary General and of the Assistant Secretary General, and Departmental Directors and Executive Secretaries at the D-1 level may authorize the Directors of Offices of GS/OAS in the Member States and the Directors of Offices and Division Chiefs in their respective Departments or Executive Secretariats, as the case may be, to initiate, award, and execute performance contracts on their behalf.  For each performance contract awarded and signed pursuant to this subparagraph, a written delegation of authority bearing the signature of the delegating official must be received in advance.  The signature of the delegating official may be electronic, provided that proper safeguards against electronic forgery, unauthorized alteration, and fraud are in place.  No person may delegate authority in excess of that which he has under these rules to another.

1.5 Accountability for delegated Authority

1.5.1 Delegation of authority under these Rules does not exonerate or otherwise excuse the delegating official from his or her responsibilities to comply with these Rules and other applicable rules and regulations of GS/OAS.  In the case of any such delegation, both the delegating official and the official receiving the delegation remain jointly and severally responsible and liable for the proper exercise of the authority so delegated.
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prohibitions

1.6 Prohibitions Related to Persons

1.6.1 No performance contract shall be awarded to the following:

a. A staff member of GS/OAS;

b. Any person who has held the post of Secretary General or Assistant Secretary General, or a position of trust unless the contract is approved by the Secretary General or the Chief of Staff of the Secretary General;

c. Any delegate, diplomatic representative, or other government employee of an OAS Member State;

d. Any relative of a GS/OAS staff member above the P-3 level or a relative of any other GS/OAS staff member who has authority to issue the subject contract;

e. Any relative of a representative or delegate of a Member State to the OAS;

f. Any person who has entered into a performance contract terminated by GS/OAS for cause under Chapter 8 of these Rules;

g. Any person employed by an institution that is receiving funds from the GS/OAS as part of a GS/OAS project, except in those cases where the employee is on leave without pay from that institution;

h. Any person who is legally incompetent; any person who is on trial in a criminal court of any OAS Member State; or any person convicted of a serious criminal offense in one of the Member States;

i. Any person who has defaulted on and/or failed to perform satisfactorily an existing or previous performance contract or procurement contract with GS/OAS;

j. Any person who does not have a valid visa to work in the country where the performance contract is to be performed and who cannot obtain one prior to the contract initiation date; 

k. Any elected official of an OAS Organ, unless the performance contract is not for or in relation to the organ on which the official serves.

1.6.2 Notwithstanding the above prohibitions, a government employee of a Member State may be awarded a performance contract if all of the following conditions are satisfied:

a. The individual has been designated a member of the Corps of Special Representatives of the Secretary General under Part III of Annex C of Executive Order 5-03, or the individual is authorized in writing by his government to accept the proposed performance contract; and

b. The services will not be performed for the country that employs the individual; and

c. The Chief of Staff of the Secretary General, in consultation with the DLAS, concludes that there is no conflict of interest.

1.6.3 The Secretary General and the officials in whom he delegates the authority and the responsibility to initiate, award, and execute performance contracts in their respective areas are responsible for taking all reasonable measures to verify compliance with and to enforce the foregoing provisions of this Section 3.1.

1.7 Prohibitions Related to Time

1.7.1 No independent contractor may perform any work or service for GS/OAS on a performance contract prior to the signing of the contract forms by the independent contractor and the duly authorized representative of GS/OAS.

1.7.2 For legal persons (entities, like corporations, partnerships with recognized legal personality, and limited liability companies), no performance contract financed by the Regular Fund and/or FEMCIDI based on length of time shall normally exceed a period of one year.  The maximum length of time for a performance contract with a legal person funded by specific funds shall not exceed three years, subject to the limitations set out in Section 3.3.3 below. 
1.7.3 For natural persons (individuals of flesh and blood), no performance contract based on length of time shall exceed 309 days in any twelve consecutive months.  The Director of DAF, through OHRS may impose additional time limitations for performance contracts based on time for contracts with natural persons who have worked under such contracts for more than four years. 

1.7.4 No performance contract, whether in original or amended form, shall have retroactive effect.

1.7.5 Except as stated in Section 3.2.4 above, no performance contract shall be extended or renewed as such.    In all cases, a new contract document that satisfies the requirements for a performance contract under these Rules shall be executed.

1.7.6 No independent contractor shall be awarded more than one performance contract during a given period of time if it is deemed that the additional contract will adversely affect his or her performance on any other contract.

1.8 Prohibitions Related to Cost and Fund Availability

1.8.1 As further specified in Chapter 6 of these Rules, the cost of the performance contract is the amount to be paid for the service or product required under the contract and shall not exceed the reasonable market value of such service or product obtained under similar conditions.

1.8.2 No performance contract for more than $80,000 shall be awarded without prior review by the DLAS.  For this purpose, an additional performance contract to the same independent contractor for identical functions within a twelve month period shall be considered as one contract.

1.8.3 No performance contract shall be awarded against the Regular Fund absent the availability of approved funds in the Program Budget, no performance contract shall be awarded against FEMCIDI absent the availability of approved funds for that contract in that Fund, and no performance contract shall be awarded against any specific fund absent the availability of resources in that fund and verification that the contract is in furtherance of the activities which may be legally financed by that fund.

1.9 Prohibitions Related to Nature of Activities

1.9.1 No performance contract shall be awarded against the Regular Fund for functions and activities customarily performed by GS/OAS staff members, except under such circumstances where outsourcing services are required to fulfill human resources needs, and the resources appropriated under Object 1 of the Program Budget are insufficient for contracting staff members to attend to those needs. 
1.10 Prohibitions Related to Corrections, Amendments, and Modifications

1.10.1 Changes to proposed or on-going performance contracts (due to corrections, amendments, modifications) shall be processed in accordance with the Rules contained herein and with the procedures pertaining to them issued by the Director of DAF in accordance with Chapter 9 of these Rules.

1.11 Prohibitions Related to Competitive Methods

1.11.1 No performance contract for an amount of more than $80,000 financed by the Regular Fund or FEMCIDI shall be awarded other than by competitive methods.  For purposes of determining the contract amount under this provision, the amount of prior contracts issued to the same independent contractor for substantially similar functions within a twelve month period shall be added to the amount of the contract under consideration.  This rule shall be construed and applied in accordance with its purpose which is to thwart circumvention of the bidding process.

1.11.2 No performance contract for more than $80,000 funded by specific funds shall be awarded to either a legal or a natural person other than by competitive methods, unless the donor or the Member State receiving the product or service produced under the contract insists in writing that the contract be awarded to a specific vendor.  For purposes of determining the contract amount under this provision, the amount of prior contracts issued to the same independent contractor for substantially similar functions within a twelve month period shall be added to the amount of the contract under consideration.  This rule shall be construed and applied in accordance with its purpose which is to thwart circumvention of the bidding process.  

1.11.3 Competitive methods include, among others, any of the methods set out in Chapter X of GS/OAS’s Procurement Contract Rules, regardless of the amount of the Contract.

1.11.4 Although competitive methods are not mandatory for performance contracts up to $80,000, their use is highly recommended for selecting contractors when time and other resources so permit.

1.12 Prohibitions Related to CPR Content

1.12.1 Absent the written approval of the Secretary General, after consultation with DLAS, no performance contract shall contain language that has the effect of waiving GS/OAS’s privileges and immunities in whole or in part.   

1.12.2 Absent the written approval of DLAS:

3.7.2.1  No performance contract that does not require final and binding arbitration may be executed. 

3.7.2.2 No performance contract shall designate as governing law for the contract the laws of any jurisdiction where GS/OAS does not have an office.

3.7.2.3 No performance contract shall designate a forum in a jurisdiction where GS/OAS does not have an office. 
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Responsibilities and Liabilities of the authorizing official Involved with Initiating, Negotiating, Awarding, and Executing PERFORMANCE CONTRACTS

1.13 Conflict of Interest

1.13.1 No staff member who owns or has any title, stock, share, interest, or other proprietary right in a firm, enterprise, or any other business entity that furnishes GS/OAS with a product or service under a performance contract shall participate in any capacity in the requisitioning, initiation, negotiation, award, or execution of such contracts of GS/OAS.  Nonetheless, any staff member who would normally be involved in the performance contracting process and who would be excluded from such participation under the preceding sentence may so participate, provided he/she informs the Director of the OPFMS of his/her interest at the beginning of the staff member’s involvement in the matter, and that the Director decides, after consultation with DLAS, that the staff member's interest in said entity is de minimis or otherwise immaterial. 

1.13.2 The policies with respect to Ethics of Conduct and Conflicts of Interest set forth in Executive Order No. 96-3, Administrative Memorandum No. 58, rev. 1, and the Staff Rules, Article 101.7 (b) shall be strictly observed by all staff members engaged in initiating, negotiating, awarding, or executing performance contracts. 

1.14 Staff Responsibilities

1.14.1 Staff members duly authorized to initiate, negotiate, award, or execute contracts shall:

a. Obtain the most desirable terms of price, quality, and delivery in accordance with the best interests of GS/OAS.

b. Follow the procedures established in these Performance Contract Rules.

1.15 Liabilities and Disciplinary Measures

1.15.1 Any staff member who participates in the initiation, negotiation, award, or execution of a performance contract without the appropriate authority, as required in these Rules, may be required by the Secretary General to make restitution to GS/OAS for the entire amount of that contract.

1.15.2 In the event that a performance contract is invalidated by fraud, negligence, or bad faith on the part of any staff member participating in its initiation, negotiation, award, or execution, that staff member shall be personally liable for any damage or cost incurred by GS/OAS resulting from the contract.  Also, the staff member may be required by the Secretary General to make full restitution to GS/OAS for those damages or costs, and those costs and damages shall be considered as "indebtedness to GS/OAS" under Staff Rule 103.20(b).

1.15.3 Any staff member who fails to observe the prohibitions set forth in Chapter 3 of these Rules, the conflict of interest policies set forth in Executive Order No. 96-3 and in Administrative Memorandum No. 58, rev. 1, or any other provisions in these Rules, shall be subject to the disciplinary procedures set forth in Chapter XI of the Staff Rules.  All disciplinary measures provided for under all of these Rules are cumulative and are not mutually exclusive. 

1.16 Responsibility of Contracting Dependency

1.16.1 Any damage or loss incurred by GS/OAS as a result of the misuse of the performance contract to establish an employment relationship or any other violation of these rules shall be charged to the budget of the office, department, unit, or other dependency, which initiated and/or received the services provided under that performance contract.  Any amount of those costs or damages eventually recovered from the responsible staff members will be reimbursed to that dependency, less legal and other costs incurred by GS/OAS in obtaining that recovery. 
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Responsibilities OF INDEPENDENT CONTRACTORS

1.17 Legal Responsibilities

1.17.1 An independent contractor shall accept legal responsibility for all services or products required under a performance contract together with liability for any damages or claims arising from such services or products.  Each independent contractor must agree to hold GS/OAS harmless from all such claims.

1.17.2 Unless specifically authorized in advance, in writing, by the Chief of Staff of the Secretary General, an independent contractor may not legally represent GS/OAS or sign commitments binding the GS/OAS.

1.17.3 Other than payment for his or her services, an independent contractor shall not receive, disburse and/or otherwise handle OAS funds, unless specifically authorized to do so as part of the written contract.  The Director of DAF must approve such authorization for amounts in excess of $5,000 in writing.

1.18 Intellectual Property and Other Proprietary Rights 

1.18.1 An independent contractor shall not have any title, copyright, patent, or other proprietary rights in any services or products produced under a performance contract.  All such rights shall lie with GS/OAS unless otherwise provided in the contract.  Any proposed performance contract that conveys such rights to the contractor must be reviewed and approved by the DLAS.  At the request of GS/OAS, a contractor shall assist in securing the intellectual property rights produced under the contract and in transferring them to GS/OAS in compliance with the requirements of applicable law.

1.18.2 All information, files (including “hard” and/or “soft” files), and documents belonging to GS/OAS and used by an independent contractor in the performance of the contract shall remain the property of GS/OAS.  Such information, files, and documents, and copies thereof, may not be retained by an independent contractor beyond the termination date of the contract unless otherwise provided in the contract.   An independent contractor shall not use such information, files, and documents for any purpose other than completion of his or her obligations under the contract.

1.19 Emoluments

1.19.1 GS/OAS shall not be responsible for furnishing social security, worker's compensation, health, accident and life insurance, vacation leave, sick leave, or any other such emoluments for the independent contractor and/or the independent contractor’s employees for the term of the contract.  The independent contractor bears the responsibility for providing all such emoluments and is compensated under Chapter 6 of these Rules based on the understanding that he/she will do so. 

1.19.2 As a matter of convenience, GS/OAS may use its good offices to arrange for a private insurance carrier to offer health and life insurance coverage directly to independent contractors.  Contracts for such coverage are strictly between the insurance carrier and the independent contractor, and the independent contractor is, therefore, responsible for any and all costs.  Coverage offered under these circumstances shall in no way be a part of or associated with any health or life insurance plan provided to General Secretariat staff members.  

1.19.3 Independent contractors are not eligible to participate in the OAS Retirement and Pension Plan and other Retirement Pension and Savings Plans offered by GS/OAS to its staff members. 

1.20 Quality of Performance

1.20.1 Each independent contractor shall perform the work and services required under the contract in accordance with the highest professional standards and shall conform to all applicable laws, regulations, and ordinances pertaining to such performance.

1.21 Work Permits

1.21.1 The independent contractor, if a natural person, shall have the appropriate work permits required by the Member States in which he/she is to perform the contract.  If the independent contractor is a legal person, such as a corporation or partnership, it shall not employ any person in the performance of the contract who does not have the appropriate work permits for the Member State or States in which the contract is to be carried out.  Required work permits must be obtained prior to traveling to Member States.

1.22 Visas for Consultants at Headquarters

1.22.1 Except as otherwise stated below and subject to the policies of the United States Department of State and the United States Immigration and Naturalization Service, any natural person who is not a United States Citizen or a permanent resident and who is performing consulting services for GS/OAS in the United States of America under a performance contract in which he/she is the principal contracting, is eligible to request that the G-IV visa be obtained by the OHRS. 

1.22.2 A former OAS staff member who is neither a United States citizen nor a permanent resident but who is eligible, or who has been eligible, under the laws of the United States of America, for a permanent resident visa based on his/her status as a former OAS staff member, may not request and receive a G-IV visa as a consultant unless the former staff member first: 

(a) Certifies to the Director of OHRS under oath that he/she will not be present in the United States of America for more that 182 days for each of the calendar years during which the performance contract is to be performed; and 

(b) Presents evidence acceptable to the Director of OHRS that he/she has not been present in the United States for more that 182 days of the year preceding the year in which the performance contract begins.  For purposes of counting days of presence in the United States of America, days spent as a full-time GS/OAS staff member, as defined in Article 17 of the General Standards, shall not count.  Examples of acceptable evidence of presence in the United States include, but are not limited to, the consultant's passports, visas, tax returns, and airline tickets. 

1.22.3 The Director of the OHRS shall immediately take the appropriate measures to cancel the G-IV visa of any consultant who presents false or misleading certifications, representations, and evidence regarding that consultant's presence in the United States of America and other factors relating to the visa request.  The presentation of such false or misleading certifications and representations by the consultant shall also be grounds for termination of the consultant's CPR for cause and for permanent debarment regarding future contracting opportunities with GS/OAS. 

1.22.4 The Director of the OHRS shall duly advise every consultant with a G-IV visa that the G-IV visa does not entitle the consultant to the privileges and immunities accorded staff members (also known as “employees”) under the Headquarters Agreement between the OAS and the United States of America and other applicable United States legislation; nor to tax reimbursement under the Tax Reimbursement Agreement with the United States of America.  The Director of OHRS shall also inform the consultant that the G-IV visa prohibits the consultant from accepting other work for hire from persons and entities, other than public international organizations, where such work is to be performed in the United States of America, and that failure to observe that restriction may result in the revocation of the visa by the appropriate authorities.  

1.22.5 Eligibility to request the G-IV visa in no way constitutes a right to have that visa issued or processed by OHRS.  The Director of OHRS shall review each request on its merits and may refuse to process a request for the visa, or request the cancellation of a visa already issued, when, in his/her opinion, the issuance or continuance of the visa would be inconsistent with the rationale for extending the visa privilege to GS/OAS consultants, constitutes an abuse of the visa privilege, or otherwise prejudices the interests of GS/OAS. 

1.22.6 Independent Contractors are solely responsible for determining their tax obligations with respect to the payments they receive from GS/OAS and shall take into account that they are not employees of GS/OAS, and therefore, they are not entitled to the tax-exemptions for those payments extended to employees of the GS/OAS in the host country under the International Organizations Immunities Act and the OAS Headquarters Agreement with the Host Country; nor are they entitled to the tax exemptions provided by other OAS Member States to GS/OAS staff members in other Member States under the governing agreements on privileges and immunities and applicable legislation.

1.23 Visas for Other Contractors

1.23.1 Persons contracted by performance contract to perform services or to produce a work product outside the United States of America are responsible for obtaining their own visas; however, as a matter of convenience and at its sole discretion, GS/OAS may request the appropriate visa for an independent contractor.  

1.24 Status

1.24.1 Any natural or legal person who performs services under a performance contract shall have the legal status of an independent contractor and shall not have any right or claim to status, including privileges and immunities, as a staff member of GS/OAS.  No independent contractor is entitled to the conversion of his/her contract to an employment contract, by judicial order or otherwise.  An independent contractor who nonetheless claims entitlement to any employment-related rights or benefits, including those set out in the Staff Rules of GS/OAS or the General Standards, must comply with the obligations under those norms, including, but not limited to those governing the timely petition for Hearing and Reconsideration under Chapter XII of the Staff Rules, and any such claims shall be limited by all restrictions governing those rights or benefits, including, but not limited to, those provided under Staff Rule 103.11.

1.25 OAS Travel Document

1.25.1 A person providing services under a performance contract will, upon application, be permitted to request the OAS Official Travel Document in accordance with the provisions regulating this document, provided its use is required for completion of the contract and is permitted under the agreements between GS/OAS and the Member States where the work is to be performed.  Use of the OAS Official Travel Document will be limited in all instances to the duration of the performance contract and exclusively for performing the work required thereunder.

1.26 Travel Arrangements

1.26.1 GS/OAS will not be responsible for travel, visa, or customs arrangements related to or required for the performance of any performance contract issued pursuant to these Rules.  Each independent contractor shall have the sole responsibility for securing such arrangements as required.  Nevertheless, the office of GS/OAS located in the Member State in which the independent contractor resides or performs the work may facilitate and assist in obtaining the necessary visas.

1.27 Notification of Travel and Arrival

1.27.1 To ensure proper coordination, the official authorizing a performance contract shall notify the Director of the Office of GS/OAS in Member States in advance of the planned arrival of independent contractor personnel in the Member State.  Likewise, the independent contractor shall notify the Director of the Office of GS/OAS in Member States as soon as is practicably possible of his/her arrival in the Member State.

1.28 Relations with Governments, Conflicts of Interest, and Confidentiality

1.28.1 Unless otherwise specified in the performance contract, independent contractors shall neither seek nor accept instructions regarding their services for GS/OAS from any government or from any authority external to the Organization of American States.  During the period of their services for GS/OAS, they may not engage in any activity that is incompatible with the discharge of their duties with the Organization.  They are required to exercise the utmost discretion in all matters of official business of the Organization.  They may not communicate at any time to any other person, government, or authority external to GS/OAS any information known to them by reason of their association with GS/OAS which has not been made public, except in the course of their duties or by written authorization of the Secretary General or his designate; nor shall they at any time use such information to private advantage.  These obligations do not lapse upon the cessation of their service with GS/OAS.  Failure to comply with these obligations is cause for termination of the performance contract. 

1.29 Supervision of GS/OAS Staff Members by the Independent Contractor

1.29.1 Absent the written approval of the Director of OPFMS, in consultation with DLAS, the independent contractor may not directly supervise a GS/OAS staff member or direct a project or mission that requires the contractor to supervise GS/OAS staff members.

1.30 Documentation

1.30.1 No performance contract with a performance contractor who is a natural person shall be signed and further processed by GS/OAS unless it is accompanied by the contractor's curriculum vitae.

1.30.2 No performance contract for more than $25,000 with a performance contractor who is a legal person shall be signed and further processed by GS/OAS unless it is accompanied by a copy of the contractor's license to do business in the corresponding jurisdiction (if required under the laws of the duty station where the work is to be performed), the certificate of incorporation (Articles of Organization if a Limited Liability Company (LLC)), the bylaws (the Operating Agreement if a LLC), a list of the directors (managers if a LLC), officers, and the names of any stockholder with more than 50% of the stock (a list of all members if a LLC), the latest annual report, the financial statements for the last three years of operation, and any other similar documentation requested by DAF, through any of its Office Directors or by DLAS.  If the entity is a partnership, the entity shall provide a list of the general partners as well as any other documentation requested by DAF, through any of its Office Directors, or by DLAS.

1.30.3 The Director of DAF, at his/her reasonable discretion, may waive in specific cases all or part of the documentary requirements set out in this Chapter; he/she may also require contractors with performance contracts below the threshold amount established in Section 5.14.2 above to provide all or part of the documentation specified in that Section.
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COMPENSATION AND Payment

6.1
Level of Compensation for Services 

1.30.4 In establishing the level of compensation, the dependency initiating the Contract shall take into account:  (a) the nature of the services to be performed (i.e., the complexity, difficulty, and degree of expertise required; (b) the time required to undertake the work and the market rate for comparable work; and (c) the necessity of obtaining the quality of service required for the lowest feasible cost consistent with the applicable laws of the duty station.  The compensation established in each case must be reasonable in light of all the foregoing factors.

1.30.5 If services are provided free of charge by a volunteer, a contract may be issued to him/her for “no remuneration” for the sole purpose of facilitating the delivery of the services or product required and payment of travel and related expenses, as appropriate.  Such contracts require prior review by OHRS, and shall be only issued in those cases that the Requesting Department Director and the Director of OHRS certify in the supporting documentation that there is a bona fide need for the service and the contract is not, to the best of their knowledge, being used as a pretext for the principal purpose of obtaining a visa.

1.30.6 The compensation paid by GS/OAS to natural persons who work for more than one month under a performance contract in any calendar year shall be stated in the contract as a Gross Fee for Services: 

a. The Gross Fee for Services shall be itemized into the following two categories on the contract:  (a) The Net Fee for Services; and (b) Contractor's Overhead. 
b. Contractor's Overhead shall include the following items, expressly listed in an appropriate place on the contract:

1. An amount intended to reimburse the independent contractor for the amount the contractor is required by law as an independent contractor to contribute to social security (including retirement, unemployment insurance, and worker compensation insurance) with respect to the Net Fee for Services in the duty station.  If no such amount can be easily established, the amount used shall be 15% of the net fee;

2. An amount intended to reimburse the independent contractor for the amount the contractor is required by law as an independent contractor to contribute for state provided heath insurance, if any.  If no such amount can easily be established, the amount used shall be 3% of the Net Fee; 

3. An amount intended to reimburse the contractor for the value of annual vacation leave which the contractor might earn were he/she an employee of an enterprise, equal to 3% of the Net Fee; and

4. Any other elements of overhead that the parties deem appropriate.

The total of the Net Fee and Overhead (together the Gross Fee for Services) shall not exceed the reasonable amount computed in accordance with the factors set out in Section 6.1.1 above.

1.30.7 The independent contractor shall not be entitled to the payment of reimbursement of any taxes due on remuneration or to any other benefit, payment, or subsidy, which is not expressly provided for in the contract.

1.31 Level of Compensation for Specific Products

1.31.1 Where the compensation is solely for a specific work product described in detail in the contract, the compensation shall be reasonable in light of the market value of that product, taking into account the expertise required to produce it and any special time constraints or conditions imposed on the vendor for its production.

1.32 Additional Compensation Guidelines From the Director of DAF

1.32.1 The Director of DAF may establish, by way of Administrative Memoranda, more precise guidelines for establishing compensation levels for independent contractors.  In the event of any inconsistency between those guidelines and Chapter 6 of these Rules, those guidelines shall govern.  

1.33 Time of Payment

1.33.1 Payment is to be made upon presentation of the independent contractor's invoice and certification by an authorizing official that the service or product has been satisfactorily provided as stipulated in the contract.  Payment for a contract terminated under Chapter 8 of these Rules shall be made in accordance with the termination provisions contained in each contract.

1.33.2 The contract may provide for progress payments upon the completion of stages or phases of the work required under the contract.  It may also provide for an advance, normally not to exceed 30 percent of the amount of the contract, plus travel costs if included in the contract, so that the independent contractor may meet start-up and other initial expenses.

1.34 Certification

1.34.1 No payment, other than the initial advance, shall be made without the appropriate certification either by the staff member of GS/OAS responsible for the program or project under which the service or product has been contracted, or by the national institution to which the service or product is rendered.

1.35 Evaluation for Final Payment

1.35.1 Upon completion of a performance contract, certification for final payment must be accompanied by an evaluation of the service or product received, signed by the authorizing official.
1.36 Payment in Local Currency

1.36.1 While the amount of a performance contract may be expressed either in United States dollars or in the official currency of the Member State concerned, a performance contract with an independent contractor whose services are to be provided in the country of which he/she is a national and resident must state that the payments shall be made in the official currency of that state.  If the contract has been expressed in US dollars, the conversion shall be made at the rate of exchange utilized by GS/OAS on the day of payment.
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SETTLEMENT OF DISPUTES

1.37 Arbitration

1.37.1 Any and all disputes arising out of, related to, or pertaining to a performance contract, which cannot be amicably resolved by the parties to the contract, shall be settled through generally accepted arbitration procedures except as otherwise provided in the contract.

1.37.2 Performance contracts with vendors domiciled in or having offices in the United States of America may provide for arbitration by the American Arbitration Association, or by such other arbitration or mediation facilitators as may be agreed upon, in accordance with the appropriate procedures.
1.37.3 Performance contracts with vendors who are neither domiciled nor have offices in the United States of America shall provide for arbitration in accordance with the Rules of Procedure of the United Nations Commission on International Trade Law (“UNCITRAL”) or of the Inter‑American Commercial Arbitration Commission or by such other arbitration or mediation authority as is located in their country of origin or elsewhere, which is acceptable to DLAS.

1.37.4 Unless otherwise specified in the contract, and expressly approved by DLAS, ,all arbitration shall be final and binding on the parties, and it shall be stated in the contract that the agreement to submit to arbitration or designate a choice of law does not constitute a waiver, express or implied, of the privileges and immunities of the Organization of American States, GS/OAS, and its officials under law.

1.38 Choice of Law, Forum, And Privileges and Immunities

1.38.1 The choice of law for all contracts to be performed at GS/OAS Headquarters shall be the District of Columbia, USA.  Absent the written approval of DLAS, no performance contract shall designate as governing law for the contract the laws of any jurisdiction where GS/OAS does not have an office.

1.38.2 The preferred choice of forum for all arbitration and other conflict resolution mechanisms provided for in the contract is the District of Columbia, USA.  Absent the written approval of the DLAS, no performance contract shall designate a forum in a jurisdiction where GS/OAS does not have an office.

1.38.3 Absent the express written approval of the Secretary General, no performance contract shall contain language that expressly or impliedly waives the General Secretariat’s privileges and immunities in whole or in part.   

1.39 Judicial Recourse

1.39.1 Any performance contract that does not require final and binding arbitration must be submitted to the DLAS for approval.

PERFORMANCE CONTRACT RULES
Termination

1.40 Termination for Cause

1.40.1 Cause for termination of a performance contract includes, but is not limited to:  failure to adhere to the provisions of the contract; failure to perform work or service in accordance with professional standards or to otherwise deliver conforming goods and services; failure to meet deadlines; failure to conform to the standards for independent contractors under these Rules; conduct incommensurate with the requirements of a participant in OAS activities; criminal indictment; bankruptcy; or conduct that could damage relations between the OAS and the government of a Member State.

1.40.2 Termination of a performance contract for cause shall be in writing with five days’ notice.

1.41 Termination for Unforeseen Circumstances

1.41.1 Either party may terminate a performance contract for unforeseen circumstances by giving at least thirty days notice in writing to the other party.  In cases where the performance contract is awarded for less than one month, five days’ notice is required.

1.41.2 For purposes of this Rule, unforeseen circumstances include, but are not limited to: modifications to the Program-Budget of the OAS; lack of approved funds in the OAS Program-Budget for the corresponding program or project; failure of a donor to provide fully the specific funds which were to finance the contract; an act of God; and a Member State's desire to discontinue the project or service provided under the contract.

1.42 Termination Disputes 

1.42.1 All disputes that arise out of the termination of any performance contract and which cannot be remedied by agreement between the parties shall be subject to the provisions of Chapter 7 of these Rules.
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Administration, REGULATION, and reports

1.43 Regulations

1.43.1 The Director of DAF shall issue by Administrative Memorandum regulations establishing the administrative procedures for initiating, awarding, executing, supervising, and processing CPRs in accordance with these Rules.

1.43.2 The Director of DLAS shall review the Administrative Memoranda and regulations before they are published to ensure consistency with these Rules, other rules and regulations of GS/OAS, and relevant custom and usage.

1.44 General Administration, Reviewing and authorizing areas, and Reports

1.44.1 As further specified in these Rules and in an Administrative Memorandum issued by the Director of DAF, OHRS and OPFMS shall have responsibility for:

a. Coordinating the participation of the other dependencies of the General Secretariat in the review and administration of all performance contracts; 

b. Assuring that all CPRs issued comply with these rules and related regulations governing eligibility, duration, and content, and that exceptions, when necessary, are processed and obtained as specified herein;  

c. Processing performance contracts through OASES and instructing and supervising the requesting dependencies in using OASES for that purpose; and 

d. Preparing the necessary reports required and/or requested by the Secretary General and the Member States concerning performance contracts.  

1.44.2 DLAS, through its Director or as otherwise delegated by him/her to the Director of OGLS, shall provide legal review and issue the corresponding approvals, where merited, of performance contracts in accordance with Section 3.3.2 (review of contracts of more than $80,000), Section 3.7 (prohibitions related to CPR content), Section 4.1.1 (conflicts of interest), Section 5.2 (conveyance of GS/OAS’ intellectual property rights); Section 5.13 (supervision of staff by contractors), Sections 7.1, 7.2 and 7.3 (contract dispute resolution provisions), and Section 10.2 (exceptions) of these Rules and as otherwise needed or required under these Rules.

1.44.3 The Chief of Staff to the Secretary General shall make the necessary determinations regarding the political interests of GS/OAS and issue the corresponding approvals, where merited, as provided under Sections 3.1.1(b) (contracts to former trust appointees), 3.1.2(c) (contracts to government officials), 5.1.2 (authority to represent and bind GS/OAS), and 10.2 (Exceptions) of these Rules and under such other provisions herein requiring his/her intervention under these Rules.

1.44.4 The Director of the DAF shall make the necessary determinations and issue the corresponding approvals, where merited, under Section 5.1.3 (disbursing authority), Section 3.2.3 (contract duration), and such other provisions herein requiring his/her intervention under these Rules.

1.44.5 The Director of the OHRS shall make the necessary determinations and issue the corresponding approvals, where merited, under Section 3.1.1 (Prohibitions Related to Persons), Section 3.2 (Prohibitions Related to Time), Section 5.6 (visas), Section 5.9 (OAS Travel Document), Section 5.13 (supervision of staff by contractors), Section 6.1 (Level of Compensation for Services) and such other provisions requiring his/her intervention under these Rules.  

1.45 Database of Vendors 

1.45.1 OPFMS shall establish and maintain an electronic relational database on all consultants and other performance contractors contracted by GS/OAS.  The database shall include the name, address, telephone number, facsimile number, E-mail address, and web page (if any) of all contractors awarded performance contracts through OPFMS, beginning on July 1, 2001.  The database shall also include data which will enable users throughout GS/OAS to determine which contractors and vendors may be appropriate for the services they need, the names of the authorizing officials who have worked with those contractors, and information regarding the performance of those contractors based on the evaluations from the dependencies that contracted for the services provided.  The database shall be accessible to all dependencies of GS/OAS and duly accredited representatives of the Member States upon request to the OPFMS.

1.45.2 The OPFMS Management Services shall prepare for submission to the Permanent Council every six months a report on performance contracts funded by the Regular Fund.  The report must include the source of funds used, the names of the performance contract and contractor, the time frame of the contract, the amount of the contract, the area of GS/OAS requiring the CPR, and how many performance contracts the contractor has had with GS/OAS, and a detailed justification for the need for the contract, as well as a statement as to why onboard personnel cannot (or could not, if appropriate) accomplish the task for which the CPR is (or was) needed.  This provision shall be in force for as long as it is required by the resolutions of the Permanent Council and/or OAS General Assembly, and may be amended by resolution of those organs modifying the CPR reporting requirements.

1.45.3 The OPFMS shall prepare such other reports on performance contracts as may be requested by the Office of the Secretary General and the pertinent political bodies.

1.46 Conflicts with Staff Rules

1.46.1 In the event of any conflict or inconsistency between these Rules and Staff Rule 104.16 "Independent Contractors," these Rules shall govern.

performance contract rules

Exemptions and Exceptions

1.47 Exemptions

1.47.1 The contracting of free-lance interpreters, translators, and other specialized conference staff by the Secretariat to the General Assembly, the Meeting of Consultation, the Permanent Council and Conferences, in accordance with Administrative Memorandum No. 82, dated December 8, 1997, shall be exempt from the provisions contained in these Rules. 

1.48 The Exceptions Process

1.48.1 Exceptions to these Rules with regard to any performance contract, unless otherwise provided for herein, are permissible only if reviewed by the Department of Legal Affairs and Services and then authorized in writing by the Chief of Staff.  Each request for an exception shall be submitted in writing to the DLAS and to the Chief of Staff and shall contain a clear statement of the reasons requiring the exception sought.  

1.48.2 Copies of the administrative actions granting those exceptions shall be sent to the DLAS and shall be maintained in its files for a reasonable time. 







� EMBED PBrush  ���








� 	GS/OAS entirely revamped its CPR Rules in 1984, by Executive Order No. 84-3, which was slightly modified by Executive Order No. 86-1.  By Executive Order No. 01-4, the Secretary General updated the Rules to take into account new legal considerations and changes and practices.  The rules included here are, for the most part, the same rules published under Executive Order 01-4, with minor adjustments to take into account new practices and procedures and the restructuring of GS/OAS under Executive Order No. 05-3.





vi
ii


_1020762495

